                                                                    April 15, 1999

David De Berry

City Attorney

City of Orange

300 East Chapman Avenue

Orange, California  92866

 Re:  Your Request for Advice

         Our File No. A-99-096
Dear Mr. De Berry:

This letter is in response to your request for advice on behalf of Orange City Councilmember Mike Spurgeon regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION
Is Councilmember Spurgeon precluded from participating in discussions among the city council regarding OCTA’s construction of a light rail system, which will ultimately formulate the city’s recommendations to OCTA?

CONCLUSION
Councilmember Spurgeon may not participate in such discussions if it is reasonably foreseeable that OCTA’s decisions relating to the light rail system will have a $10,000 effect on the fair market value of his property, or a $1,000 effect of the rental value of his property within a 12-month period.

FACTS
The Orange County Transportation Authority (“OCTA”) is considering the construction of a light rail system in Orange County.  As part of the process, OCTA has asked cities to consider and provide input on the light rail system and its ultimate route.  Councilmember Mike Spurgeon owns a personal residence that is located within 1,200 feet of two proposed preliminary routes.  Ultimately, it is possible that neither route will be chosen or that the light rail system will not be built.  Those who reside within 1,200 feet of the two proposed preliminary routes are less than 5,000 residents.  The ultimate decision on all aspects of the light rail system will be made by the board of directors of the OCTA.  Councilmember Spurgeon is not a member of the OCTA.

ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a city councilmember, Mr. Spurgeon is a public official for purposes of the Act.  (Section 82048.)

Influencing a Governmental Decision
OCTA is considering the construction of a light rail system in Orange County.  As part of the process, the city will consider and provide input on the light rail system and its ultimate route.  The ultimate decision on all aspects of the light rail system will be made by OCTA.

An official “uses his or her official position to influence a decision” before an agency (other than his or her agency or an agency controlled by his or her agency) if, for the purpose of influencing the decision, the official acts or purports to act on behalf of his or her agency.  (Regulation 18702.3(b).)  If the city makes recommendations to OCTA and Councilmember Spurgeon participates in making those recommendations, he is using his official position to influence OCTA’s decision for purposes of the Act.  (Woodward Advice Letter, No. A-89-668.)

An official does not use his or her official position to influence a decision by appearing as a member of the general public before an agency in the course of its proceedings to represent himself or herself on matters related solely to the official’s personal interests.  (Regulation 18702.4(a)(2), (b)(1).)  “Personal interests” include an interest in real property solely owned by the official or his or her immediate family.  (Regulation 18702.4(b)(1)(A).)

Economic Interests

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests, any real property in which the official has an interest of $1,000 or more.  (Section 87103(b).)

 Councilmember Spurgeon owns a personal residence that is located within 1,200 feet of two proposed preliminary routes.  We presume this interest is worth $1,000 or more.  Accordingly, he may not make, participate in making, or use his official position to influence any governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on his property.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interests?
Once an official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, the official must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After the official finds the pertinent materiality standard, he or she must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Direct or Indirect
Real property is directly involved in a decision if, among other things, the decision involves the zoning or rezoning; annexation or deannexation; sale, purchase, or lease; or inclusion in or exclusion from any city, county, district or other local governmental subdivision of such property.  (Regulation 18704.2(a)(1).)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the pertinent materiality standard.  (Regulation 18704.2(b).)

OCTA is considering the construction of a light rail system in Orange County.  Councilmember Spurgeon owns a personal residence that is located within 1,200 feet of two proposed preliminary routes.  Councilmember Spurgeon’s personal residence is indirectly involved in OCTA’s decisions related to the light rail system.

2.  Materiality Standard
The Commission has promulgated a series of regulations containing guidelines for determining whether the foreseeable effect of a decision is material. These regulations apply different standards depending on whether the decision will directly or indirectly involve an official’s economic interest.  The relevant standard for real property indirectly involved in a decision is contained in regulation 18705.2(b), which provides that the effect of a decision on real property will be material if:

1. The real property is located between 300 and 2,500 feet from the boundaries of the property which is the subject of the decision; and

2. The decision will have a reasonably foreseeable financial effect of:  (1) $10,000 or more on the fair market value of the real property, or (2) $1,000 or more on the rental value of the real property in a 12-month period.  (Regulation 18705.2(b)(1)(C).)

3.  Is it reasonably foreseeable that materiality standard will be met as a result of the decision?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC 

Ops. 198.)  With this in mind, you may now frame the important question:  Is it substantially likely that OCTA’s decision to construct a light rail system will result in a $10,000 effect on the fair market value of Councilmember Spurgeon’s personal residence, or a $1,000 effect on the rental value of his personal residence in a 12-month period.  Since you have not provided sufficient facts, we leave this for the official’s determination.  Please note that the official must consider the following factors:

3. The proximity of the property that is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the official’s property.

2. Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property.

3. In the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions or similar traits of the neighborhood.  (18705.2(b)(4).)

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 






