                                                                    May 5, 1999

Frederick P. Kovol

Solvang City Council

1676 Nordentoft Way

Solvang, California  93463-2115

 Re:  Your Request for Advice

         Our File No. A-99-106
Dear Mr. Kovol:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
   Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place. 

QUESTION
May you participate in decisionmaking on the appeal in City of Solvang and Frederick P. Kovol v. Santa Ynez River Water Conservation District, Improvement District No.1, after the Respondents in that appeal have filed a motion seeking sanctions from you in your capacity as an individual plaintiff/appellant?

CONCLUSION
Yes.  We conclude that, having reported no other potentially disqualifying financial interest in the appeal, you will not violate the Act’s conflict of interest provisions by making or participating in governmental decisions on this appeal.  It is not “foreseeable,” within the meaning of the Act, that you will experience any personal financial effect from the appeal simply because the Respondents have filed a motion alleging that the appeal is “frivolous.”  A material financial effect is foreseeable if the Court of Appeal notifies the parties under Appellate Rule 26(e) that the court is considering the imposition of sanctions.  But until that time, you may participate in governmental decisions relating to litigation of this appeal.    

FACTS
On August 25, 1995, the City of Solvang (the “city”) filed a lawsuit against the Santa Ynez River Water Conservation District, Improvement District No.1 (the “water district”) for ballot fraud, misrepresentation, and violation of the constitutional debt limit.  The city's special counsel, Nossaman, Guthner et al., had indicated that, for standing purposes, it was necessary that a ratepayer be named as a plaintiff in addition to the City.  Special counsel opined that it would be best to have a councilmember serve in this capacity.  A councilmember, Mayor William Warwick, was selected for this role.  On August 28, 1995, the city council resolved  “that it is in the City’s best interests, and that a direct and substantial public purpose benefitting the City will occur from supporting William Warwick’s taxpayer/ratepayer action against [the water district]...”.  (Resolution 95-378).  

Among other things, Resolution 95-378 found that Mr. Warwick had standing to sue under CCP Section 526a — an advantage that the city did not have; that the city was the real party interested in the outcome of the ratepayer action; that the interests of the ratepayer and the city in this action were “harmonious and identical;” and that it would be economically and legally advantageous that the ratepayer and the city be joint plaintiffs and represented by the same special council.  The city accordingly promised, without reservation, to pay all reasonable attorneys’ fees and costs incurred by Mr. Warwick in the action. 

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





