                                                                    May 18, 1999

Steve Plyler

AAA Backflow

2604 B El Camino Real #271

Carlsbad, California  92008

 Re:  Your Request for Advice

         Our File No. A-99-109
Dear Mr. Plyler:

This letter is in response to your request for formal written advice regarding the provisions of the Political Reform Act (the “Act”).
   Your request is also, in part, one for general guidance.  Therefore, the second part of this letter is treated as one for informal assistance.

QUESTION
Do you have a conflict of interest if you sell your business to a person who might be affected by decisions that you ordinarily make in your official capacity?

CONCLUSION
The Act does not prevent you from engaging in a business transaction with a person who might be affected by decisions you frequently make in your official capacity.  It regulates conflicts of interest that arise when a public official is making, participating in making or influencing governmental decisions.

FACTS
All cities in the County of San Diego, including Oceanside and Carlsbad, are required to implement a Backflow Prevention & Cross Connection Control Program.  This includes establishing a list of certified testers who perform the annual testing and certification of privately owned Backflow Prevention Assemblies (a testable check valve at the water meter service).  The water department sends an annual test notice along with the list of approved testers to the affected customer, who then calls someone on the list to perform the test and fill out the certification notice.  The customer pays the tester for the services and then the tester or customer returns the completed report to the water department. 

You have worked full-time for the water utility department in the City of Oceanside for nine years.  In addition, you have owned a part-time business, AAA Backflow, in the neighboring City of Carlsbad, for 13 years.  In your official capacity at the water utility department in Oceanside, you currently supervise the individual responsible for implementing the Backflow Prevention & Cross Connection Control Program in Oceanside.  Your business is included on the list of certified testers for Carlsbad.  Most of the approved testers on the list for Carlsbad are also on the list for Oceanside.  However, your business is not currently on the list for Oceanside.  You are considering selling your business to one of the testers on the list for Carlsbad.  The purchaser will likely be on the list of certified testers for Oceanside.

ANALYSIS
I.  Conflicts of Interest, General Rule
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a supervisor for a local governmental agency, you are a public official for purposes of the Act.  (Section 82048.)

The Act regulates conflicts of interest that arise when a public official is making, participating in making or influencing governmental decisions.  Thus, it does not prevent you from engaging in a business transaction with a person who might be affected by decisions you frequently make in your official capacity.

II.  Informal Assistance
Economic Interest
You are considering selling your business to one of the testers on the list for Carlsbad.  The purchaser will likely be on the list of certified testers for Oceanside.  An official has a financial interest in a decision for purposes of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests, any source of income of $250 or more provided to the official within 12 months prior to the time the decision is made.  (Section 87103(c).)

The term “income” includes “proceeds from any sale.”  (Section 82030(a).)  Therefore, the person who purchases your business will be considered a source of income to you.  Presumably, you will receive $250 or more as a result of the sale.  Please note that “income” excludes any income received from any source outside the jurisdiction that does not do business in the jurisdiction, does not plan to do business in the jurisdiction, or has not done business in the jurisdiction within the previous two years.  (Section 82030(a).)  For purposes of this exclusion, the jurisdiction of the water utility department in Oceanside is the City of Oceanside.

Accordingly, you may not make, participate in making or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on your economic interest.  The person who purchases your business will be an economic interest to you if that person conducts business in Oceanside.  To determine whether it is reasonably foreseeable that a decision will materially affect your economic interest, you must apply the analysis below.

Materiality and Foreseeability
The Commission has formulated the following analysis for public officials to apply to evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on their economic interest.  First, you must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, you must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After you find the applicable standard, you must then decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Direct and Indirect Involvement
A business entity is directly involved in a decision if it is the named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  A business entity is the “subject of a decision” if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with that entity.  If a business entity is not directly involved in the decision, it is indirectly involved for purposes of applying the materiality standards.

2.  Appropriate Materiality Standard
When a business entity is directly involved in a decision, the effect of the decision is deemed to be material.  (Regulation 18705.1(a).)  When a business entity is indirectly involved in the decision, the appropriate materiality threshold is contained in Regulation 18705.1(b).  The standards vary depending upon the size of the business entity.  For small businesses, the effect of a decision is material if:

1. The decision will result in an increase or decrease in the gross revenues of $10,000 or more in a fiscal year.

2. The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses of $2,500 or more in a fiscal year.

3. The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.  (Regulation 18705.1(b)(7).)

3.  Foreseeability
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  When an economic interest is directly involved in a decision, you must determine whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one-penny rule”—if any financial effect is reasonably foreseeable, you will have a disqualifying financial interest.  On the other hand, when an economic interest is indirectly involved in a decision, you must evaluate whether it is substantially likely that the relevant materiality threshold, set forth above, will be met as a result of the decision.

In summary, while you are not prohibited from acquiring economic interests, you may not be involved in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on that economic interest.  To determine whether you are disqualified from a decision, you must apply the analysis set forth above.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

                

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)





