                                                                    May 25, 1999

Orry P. Korb

Town Attorney

Town of Los Gatos

Civic Center

110 East Main Street

Los Gatos, California  95031

 Re:  Your Request for Advice

         Our File No. A-99-113
Dear Mr. Korb:

This letter is in response to your request for advice on behalf of Councilmember Linda Lubeck regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION
May Councilmember Lubeck participate in decisions concerning land use applications by one or more development entities owned in whole or in part by Mr. William Hirshman?
CONCLUSION
Mr. Hirshman is not an economic interest of Ms. Lubeck.  Therefore, she may participate in governmental decisions concerning him (excluding the subject LLC).  We do not have sufficient facts to reach any conclusion concerning the other development entities owned and operated by Mr. Hirshman.

FACTS
Linda Lubeck is a member of the Los Gatos Town Council.  Ms. Lubeck is a certified public accountant and has been asked to provide services to a California limited liability corporation (“LLC”).   Should she accept the assignment, she anticipates earning fees in excess of $250 in a 12 month period.  

The LLC was formed for the purpose of acquiring, managing and developing a commercial property located outside Los Gatos’ boundaries and sphere of interest.
  That property is currently developed and used for private parties, meetings and small concerts.  The LLC has four shareholders, each holding a 25 percent interest. Those individuals are Jack Smith, Ana Smith, William Hirshman and Elizabeth Dodson.  Jack Smith and Ana Smith are a married couple, and William Hirshman and Elizabeth Dodson are also a married couple.

Mr. Hirshman has the day-to-day responsibility for managing the LLC which is done from property owned by Mr. Hirshman.  However, all substantive decisions regarding the LLC, including, but not limited to present and future uses of the LLC’s property, related development applications, financing issues, etc., are made jointly by all partners.  No one partner has a controlling interest in the LLC.

Mr. Hirshman also owns and operates a number of business entities concerned with prosecuting specific land development applications in the Town of Los Gatos.  None of these applications involve the LLC, the other shareholders of the LLC, or any property owned by the LLC.  As the principal of these development entities, Mr. Hirshman has and will appear before the Los Gatos Town Council as the applicant seeking land use approvals.

ANALYSIS

The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  The following advice applies that eight-step analysis to the question of whether you may participate in any governmental decision regarding Mr. Hirshman and/or his development entities.  

1.  Public official.  

The Act’s conflict of interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18701.)  “Public Official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048.)   “Local government agency means a county, city, or district of any kind, including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)  As a member of the Los Gatos Town Council, Ms. Lubeck is a member of a local government agency and, thus, is a public official for purposes of the Act.

2.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict of interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100, emphasis added.)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision.  (Regulations 18702-18702.4.)

As a town council member, Ms. Lubeck would meet many of the tests set forth in Regulations 18702-18702.4 for engaging in governmental decisionmaking.

3.  Identifying your economic interest(s). 
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  (Section 87103.)  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  (Identifying a public official’s particular economic interests is the third step in the Commission’s regulatory analysis of possible conflicts of interest.)  There are six kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has as an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

Ms. Lubeck’s possible economic interests lie with her potential employment as the accountant for the LLC.  Under Section 87103, this employment would give rise to two separate economic interests:  1) as an employee of a business entity (Section 87103(d); and 2) the LLC as a source of income to her (Section 87103(c)).  You state, however, that the activities of the LLC are not at issue for purposes of this analysis.  It would seem at this juncture, then, that our analysis would be complete.  Yet, the Commission has advised previously that the nominal structure of a business entity may be “pierced” when ownership or control of the entity is vested in certain persons.  (In re Lumsdon (1976) 2 FPPC Ops. 140 [closely held corporation pierced to reach majority shareholder for reporting purposes].)  When this piercing occurs, the economic interest is deemed to exist in the owning or control person(s) as well as the business entity.  (See In re Nord (1983) 9 FPPC Ops. 6 [limited partner has an economic interest in each controlling general partner]; Lahr Advice Letter, No. I-98-298 [public official who has an economic interest 

in a corporation also has an economic interest in the corporation’s sole shareholder].)  Therefore, we must determine if it is appropriate to “pierce” the veil of the LLC to identify Mr. Hirshman as an economic interest of Ms. Lubeck.

As stated above, the “piercing” tests identified under Nord and its progeny are based on ownership and control.  Managing general partners, two general partners with equal authority, and majority shareholders are all deemed to have control over the business entity such that the business entity and the partner/shareholder should be considered one in the same for purposes of identifying economic interests.  (In re Nord, supra; Lahr, supra; Hahn Advice Letter, No. I-91-311.)  In this matter, you state that each shareholder of the LLC holds a 25 percent interest.  Additionally, you note that Mr. Hirshman “has the day-to-day responsibility for managing the LLC ... [but that] all substantive decisions regarding the LLC ... are made jointly by all the partners ... [none of whom] has a controlling interest in the LLC.”  The Commission has advised that in circumstances such as these (e.g., when there are more than two general partners and none has sole control), piercing should not occur to create an economic interest in the individual partners.  (Hahn, supra.)
  Accordingly, relying on the facts as you have presented them, piercing the LLC to reach Mr. Hirshman as an economic interest would not be appropriate; he does not own a majority of the LLC stock nor does he have unilateral control of the LLC’s decisions.  We thus conclude that Ms. Lubeck does not have an economic interest in Mr. Hirshman.

Given that Ms. Lubeck does not have an economic interest in Mr. Hirshman, our analysis need not continue through the remaining steps.  Absent other facts, Ms. Lubeck will not have a conflict of interest in any decision involving Mr. Hirshman (except for the LLC).  Please advise Ms. Lubeck that this analysis is based exclusively on Mr. Hirshman as an economic interest.  You state that Mr. Hirshman owns and operates a number of other development entities.  If the other development entities are “otherwise related” to the LLC (Ms. Lubeck’s potential employer and source of income), those entities may be potentially disqualifying interests to Ms. Lubeck.   (Regulation 18703.1(c) and (d), copy enclosed.)  You have not provided any facts to further analyze this subject, but Ms. Lubeck must be cognizant of this potential effect.  Should Ms. Lubeck have an economic interest in Mr. Hirshman’s other development entities, and should those development entities be involved in a governmental decision before her, she must engage in a conflicts analysis anew.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  We presume the term “sphere of interest” refers to the town’s jurisdiction.


�  The LLC does not have a name and presently you are not aware of any formal identification of the officers of the company if, in fact, any such identification has been made.  


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  We recognize that a limited liability company organized under Corp. Code § 17000 et seq. is legally distinct from partnerships and other corporations.  However, we believe the principles established in the above-cited opinions and advice letters apply equally to a limited liability company. 





