                                                                    July 20, 1999

George C. Thacher

City Attorney

City of Pacific Grove

300 Forest Avenue

Pacific Grove, California  93950

 Re:  Your Request for Advice

         Our File No. A-99-115
Dear Mr. Thacher:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You write on behalf of Pacific Grove Planning Commissioners David Blaskovich, Bob Davis and Daniel Davis.

QUESTIONS
1.  May members of the Pacific Grove Planning Commission participate in a decision to amend an R-H district regulation when they own homes in the R-H district?  

2.  May those same members participate in decisions to amend an R-1 district regulation that applies to the R-H district, as well as four other R-1 districts in the city?

CONCLUSIONS
1.  The commissioners will not have a conflict of interest and may participate in amending the R-H regulation unless this decision will affect the fair market value of their real property by ten thousand dollars ($10,000) or the rental value of their property by $1,000 or more over a 12 month period.  If this test is met, they may not participate.  The “public generally” exemption does not apply.   

2.   The commissioners may participate in the decision to amend the R-1 regulation because this decision will affect the officials’ economic interests in substantially the same manner as it will affect a significant segment of the commission’s jurisdiction.  Therefore, the “public generally” exception applies. 

FACTS
Pacific Grove, with a population of about 17,000, is developed primarily with single and multiple dwelling units with a mix of commercial and light industrial uses.  There are 7,740 households in the city.

Pacific Grove’s planning commission (“commission”) consists of seven members.  Among other duties, the commission is required to review and recommend new and modified zone district regulations.  Recommendations are passed on to the city council for action.  The council may reject recommendations, adopt them in whole or in part, or modify them.  Commission recommendations are considered prior to the commission amending existing or enacting new zone district regulations.

Recently a number of issues have arisen regarding Pacific Grove’s R-H district, a single family residential district of approximately 201 households.  Three of Pacific Grove’s planning commissioners have financial ties to the district.  Commissioners Bob Davis and Daniel Davis own and live in single family homes in the district.  Commissioner David Blaskovich owns a single family rental home in the district.

Although the R-H district regulations provide that most of the R-1 district regulations shall apply in the R-H district, there are some minor differences.  The commission is being asked to comment on and make recommendations to the council regarding modifications to the R-H district regulations, as well as modifications to the R-1 district regulations that apply in the R-H district.  

There are three specific recommendations being considered at this time.  The first is the deletion of the current R-H building height limit, including the definition of the term “story.”  If this is adopted, the R-1 district provision will apply in the R-H district.  The commission’s planning staff advises that adopting the R-1 height regulations in the R-H district would modify the permitted design parameters, potentially giving owners more options with regard to their property.

The second recommendation being considered is a change to the R-1 floor area table, which applies to the R-H district pursuant to the Municipal Code.  The change would affect all R-1 households (including R-H households) that are 6,000 square feet or larger, and would provide that the floor area is increased 31 additional square feet for each 200 square feet in parcel size beginning at 6,000 square feet.
  There are 1,850 households that would be affected by this change.  

The third recommendation asks the commission to consider several organizational options regarding the R-H regulations.  The options include maintaining the R-H district regulations as a separate chapter in the city codes, moving the R-H district regulations within another chapter, or including them within the related R-1 regulations.

We will analyze the conflicts issues presented by the first two recommendations before the planning commission.  Regarding the third recommendation, you have not provided the facts necessary for a thorough review.  As we discussed by phone, the analysis of the first two decisions should provide the commission with guidance as to other decisions related to your multi-phase project to amend and restructure your city’s zoning regulations.

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Are the three commissioners public officials?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As members of the planning commission, the commissioners are “public officials” within the meaning of the Act. 

Will they be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  The commissioners will clearly be making, participating in making, or influencing a governmental decision if they participate as members of the planning commission in decisions related to city zoning regulations.   

What are the commissioners’ economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

You have indicated in your facts that the three commissioners have real property interests in single family homes located in the R-H district, presumably worth more than $1,000.

Are the commissioners’ economic interests directly or indirectly involved in decisions related to zoning in the R-H district?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  

Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions would include zoning or rezoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property. (See generally Regulation 18704.2.)  However, the terms “zoning” and “rezoning” do not refer to: 

  “[a]n amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category, [] shall be analyzed under Title 2, California Code of Regulations, section 18705.2(b)(3)....”  (Regulation 18704.2 (a)(5).)

The planning commission is considering amendments of the existing R-H and R-1 zoning ordinances.  Those amendments will be applicable to all other properties in those districts.  Therefore, the three commissioners’ real property interests are indirectly involved in these particular decisions.

Is it foreseeable that the decision will have the required material financial effect when the  materiality standard is applied?
Regulation 18705.2(b) sets forth the proper materiality standards to apply when an official’s real property interest is indirectly involved in a governmental decision.  The basic rules provide differing tests depending on where the official’s property sits in relation to the property that is the subject of the particular governmental decision.  However, it is difficult to apply these rules in cases such as this where the governmental decision will affect a large group of properties.  In other words the decision does not involve a “subject property.”  Recognizing this difficulty, Regulation 18705.2(b)(3) provides:

  “For decisions which may affect an interest in real property but which do not involve a subject property from which the distances prescribed in subdivisions (b)(1) and (b)(2) can be determined, the monetary standards contained in subdivision (b)(1)(c)(i) and (ii) shall be applied.”

Those monetary standards provide that the effect of a decision is material as to real property in which an official has an interest if the governmental decision will have a reasonably foreseeable financial effect of:

  “(i)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

   (ii)  Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18705.2(b)(1)(C)(i) and (ii).)

Applying these rules, the commissioners will not have a conflict in the decision to amend the R-H height requirements or to amend the R-1 floor area table unless a particular commissioner determines that the decision will affect his property interest as described above. 

Does the “public generally” exception apply?
If a commissioner determines that he or she has a conflict of interest that would disqualify the official from participating, he or she may still be able to participate in the decision if the public generally exception applies.  The exception will apply if the decision will affect a “significant segment” of the public “in substantially the same manner” as it affects the public official.  (Regulation 18707(b).) 

“Significant segment” is defined in Regulation 18707(b)(1):

  “(1)  Significant Segment:  The governmental decision will affect a ‘significant segment’ of the public generally as set forth below: 

   (A)  For decisions that affect the official’s economic interests (excluding interests in a business entity which are analyzed under subdivision (B)): 

   (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

   (ii)  Ten percent or more of all property owners, all homeowners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

   (B)  For decisions that affect a business entity in which the official has an economic interest, fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or, 

   (C)  For decisions that affect any of the official’s economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction; or, 

   (D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (b)(1)(A) through (b)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.”

We must first determine whether the decisions at issue meet this test.  We will analyze each decision separately.

The first recommendation the commission will consider is deleting the current R-H dwelling height requirements, and supplanting them with the R-1 building height limits.  This amendment will apply to all of the homes in the R-H district.  According to your facts, there are 201 households in the R-H district.  There are 7,740 households in the city.  Applying the above test, the R-H does not constitute a “significant segment” of the population of the commission’s jurisdiction.  Therefore, a decision affecting all R-H properties does not meet the “public generally” exemption.

The second decision the commission will consider is amending the current floor area table that applies to all R-1 districts in the city (including the R-H district).  This particular amendment will affect R-1 district households that are 6,000 square feet or larger.  There are 1,850 such households, or 24% of the households in the jurisdiction.  Applying the above test, this constitutes a “significant segment” of the population of the commission’s jurisdiction.

We must now determine whether amending the floor area table will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified above.  (Regulation 18707(b)(2).)  The amendment to the floor area table will incrementally alter the allowable floor area on all parcels identified in the segment above in a uniform manner.  Accordingly, we conclude that this decision fits within the “public generally” exception, and the commissioners may participate in this decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The current floor area table provides that parcels between 4,000 and 8,000 square feet are increased by 69 square feet for each 200 square feet in parcel size.  Since the increases are incremental, this amendment will have the effect of uniformly changing allowable floor areas in all parcels 6,000 square feet or larger.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)





