                                                                    August 18, 1999

Nanci Parker

1127 Vard Loomis Lane

Arroyo Grande, California  93420

 Re:  Your Request for Advice

         Our File No. A-99-116
Dear Ms. Parker:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in upcoming decisions of the planning commission regarding rezoning and possible annexation of what is known as the Frederick’s property?

CONCLUSION
You may participate unless it is reasonably foreseeable that the particular decision will have the financial effect described below on Brown Resources, Inc.

FACTS
You are a member of the planning commission of the City of Arroyo Grande (“the city”).  This is a small jurisdiction with a population of approximately 15,000.

On May 1, 1991, Gordon and Anne Anderson (“Andersons”) entered into a lease agreement with Joseph and Kitty Money (“Moneys”) whereby the Andersons leased 100 acres of a 320 acre parcel known as the Newsome Springs Ranch.  As part of this lease agreement, the Andersons had an option to purchase the 100 acres of property if certain conditions were met.  

On November 13, 1996, you and your husband (“you”) entered into an option agreement with the Andersons.  In that agreement, you agreed to pay certain enumerated monthly payments in exchange for an option to purchase 50 acres of the 100 acres leased by the Andersons. 

Before the option could be exercised, the property was sold to another party, Nancy Brown.  Brown and Brown Resources, Inc. (“Brown”) joined with the Moneys and filed a lawsuit titled Joseph August Money and Kitty Lee Money Trust v. Gordon Anderson, Anne Anderson, et al. San Luis Obispo County Case No. CV 80623.  In that lawsuit, Brown and the Moneys challenged the enforceability, terms and conditions of the lease between the Moneys and the Andersons.  Due to your option agreement with the Andersons, you became a party to that lawsuit.  The case was settled on March 19, 1999.  All parties, including you, agreed to the terms of the settlement.  As part of the settlement agreement, the Andersons executed a quitclaim deed to the 100 acre portion of the Newsome Springs Ranch property.  The Andersons also executed for recording a surrender of leasehold regarding the same parcel of property.  In return for the quitclaim and surrender of leasehold, Brown Resources, Inc. paid a sum of money to settle the lawsuit.  You received $80,000 of that money.

The planning commission is considering rezoning and possible annexation of property known as the Frederick's property.  Half of the Frederick’s property lies within city boundaries (“Phase I”) and half of the Frederick’s property lies outside the city boundaries (“Phase II”).  The planning commission will comment on the Environmental Impact Report (“EIR”) for development of the Phase I property.  You anticipate that the planning commission will eventually consider annexation of the Phase II property.  Brown Resources, Inc. is in no way connected with the Fredrick’s property.  The Newsome Springs property that is now owned by Brown Resources, Inc. is located approximately 3 miles from the Frederick’s property.  You have asked whether you have a conflict of interest in decisions related to the Frederick’s property. 

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Are you a public official?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As a member of the planning commission, you are a “public official” within the meaning of the Act. 

Will you be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  You will clearly be making, participating in making, or influencing a governmental decision if you participate as a member of the planning commission in zoning and annexation decisions regarding the Frederick’s property.   


What are your economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Based on the facts as provided by you, you have two possible economic interests that could give rise to a conflict of interest. 

The first economic interest you have asked us to consider is your ownership of the option to purchase the property.  By the settlement dated March 19, 1999, and the ancillary quitclaim deed and surrender of leasehold for recording, you no longer have a property interest in any portion of the Newsome Springs property.  Therefore, the option can no longer be a disqualifying economic interest.

There is a second economic interest indicated by your facts.  An official has an economic interest in any source of income totaling $250 or more within 12 months prior to the time a relevant governmental decision is made.  (Section 87103(c); Regulation 18703.3.)  “Income” is broadly defined as “a payment received.”  (Section 82030(a).)  “Payment” is also broadly defined to include “other rendering of money.”  (Section 82044.)  Therefore, settlement proceeds are considered to be income.  (Herfert Advice Letter, No. A-97-508.)  You indicate that Brown Resources Inc. paid a sum of money to settle the lawsuit in which you were a defendant.  You received $80,000 of that money.  Therefore, Brown Resources, Inc. is a source of income to you for 12 months from the date you received the $80,000.
   

Is your economic interest directly or indirectly involved in decisions related to rezoning and annexation of the Frederick’s property?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).) 

Sources of income are directly involved in a decision before an agency when they either 1) initiate the proceeding in which the decision will be made, or 2) are a named party in or the subject of the proceeding.  (Regulation 18704.1(a)(1) and (2).)  For any particular decision, if either of these criteria applies to a source of income, it is regarded as directly involved in the decision.  In all other cases the source of income is deemed indirectly involved in the decision.  (Regulation 18704.1(b).)  The facts you have provided to us indicate that Brown Resources, Inc. is in no way connected with the Frederick’s property.  Brown Resources, Inc. is not a named party to the proceedings related to the Frederick’s property, nor will it initiate those proceedings.  Therefore, the indirect test for sources of income will apply.

Is it foreseeable that the decision will have the required material financial effect when we apply the materiality standard?
Regulation 18705.3(b) sets forth the proper materiality standards to apply when an official’s source of income is indirectly involved in a governmental decision.  Brown Resources, Inc. is a business entity.  Subdivision (b)(1) applies to sources of income which are business entities.  It tells us that if the source of income is a business entity, we apply the materiality standards stated in Title 2, California Code of Regulations, section 18705.1(b).  

Pursuant to Regulation 18705.1(b) there are different materiality tests applied to different types of business.  You have not provided enough information about Brown Resources, Inc. to allow us to determine which test applies.  I enclose a copy of the regulation so that you may identify the proper test.

The existence of a conflict of interest depends on whether it is “reasonably foreseeable” (defined at Regulation 18706 as “substantially likely”) that the decisions to rezone or annex the Frederick’s property will result in a financial effect on Brown Resources, Inc. that is equal to or exceeds the applicable test set forth in Regulation 18705.1(b).  If the answer is “yes,” you will have a conflict of interest (unless the public generally exception applies).  If the answer is “no,” there is no conflict of interest under the Act. 

Does the “public generally” exception apply?
If you determine that you have a conflict of interest that would disqualify you from participating, you may still be able to participate in the decision if the public generally exception applies.  If the reasonably foreseeable material financial effect of a governmental decision on the official’s economic interest is indistinguishable from its effect on “the public generally,” then the public official is considered not to have a disqualifying conflict of interest.  (Section 87103; Regulation 18707(a).) 

The reasonably foreseeable material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the official’s economic interest.  (Regulation 18707(b)(1), (2).) 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�   Please be aware that you may have had a reportable property interest by way of the option prior to March 19, 1999.  The Act defines an interest in real property to include an option to purchase property that is located in the jurisdiction if the fair market value of the interest is one thousand dollars ($1,000) or more.  (Section 82033.)  Section 82035 states that real property is deemed to be “within the jurisdiction” with respect to a local government agency if the property or any part of it is located within or not more than two miles outside the boundaries of the jurisdiction or within two miles of any land owned or used by the local government agency.  Your facts indicate that you agreed to pay in excess of $1,000 for the option to purchase the 50 acres.  Therefore, if the 50 acres, or any part of it, is within two miles of the city boundaries or within two miles of any land owned or used by the city, you had a reportable interest prior to March 19, 1999.


�   This assumes that Brown Resources, Inc. was the sole source of the $80,000 paid to you.





