                                                                    May 28, 1999

Charles M. Cooke

3060 Lovall Valley Road

Sonoma, California  95476

 Re:  Your Request for Advice

         Our File No. A-99-127
Dear Mr. Cooke:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please be advised that this letter should not be construed to evaluate any conduct that has already taken place.  The Commission does not provide advice regarding past conduct.  (Section 18329(b)(1).)

QUESTION
As the owner of a vineyard, which is leased to a winery, do you have a conflict of interest in a decision to adopt an ordinance that will affect the operations of all wineries in the county?

CONCLUSION
You do not have a conflict of interest in the decision based on your economic interest in Ravenswood, if your reliance on the letter from the president of the winery is in good faith.  However, you may have a conflict of interest in the decision if it is reasonably foreseeable that the decision will affect the fair market value of your vineyard by $10,000 or more, or the rental value of the vineyard by $1,000 or more in a 12-month period.

FACTS
You are a planning commissioner for Sonoma County.  The Sonoma County Planning Agency has been considering a county ordinance to regulate more closely the operations of wineries and other agricultural entities.  The proposed ordinance would place certain limitations on the number of events that could be held at wineries (such as weddings); it would regulate the kinds of ancillary articles that could be sold at wineries (such at t-shirts, etc.); and it would limit the type and intensity of food service provided at wineries.

You and your wife own a small vineyard in Sonoma.  You have leased your vineyard to the Ravenswood Winery for a ten-year period beginning last year.  Ravenswood pays for the vineyard mortgage and the operating costs of the vineyard and in return keeps the grapes in your vineyard.  You have been selling your grapes to Ravenswood since 1987 and your vineyard is designated as one of their “Zinfandels.”

You have enclosed a letter from the president of Ravenswood, Joel Peterson, which states as follows:

  “I have been following the winery events and food service issue in Sonoma County for approximately two years.  During that time I have watched the development of the guidelines from the grassroots level to the planning level.  In my opinion, if the new rules go into affect [sic] as expected they will have little, or no, effect on the way Ravenswood currently does business or the revenues that Ravenswood expects to generate in the future.”

ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a planning commissioner, you are a public official for purposes of the Act.  (Section 82048.)

Identifying Economic Interests
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests:  (1) any interest in real property worth $1,000 or more; or (2) any source of income of $250 or more received by the official within 12 months prior to the time the decision is made.  (Section 87103(b) and (c).)

You own a vineyard which you lease to Ravenswood.  Thus, you have an economic interest in real property that is presumably worth $1,000 or more.  You also have an economic interest in Ravenswood, as a source of income to you of $250 or more within the last 12 months.

Accordingly, you may not make, participate in making, or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Ravenswood or your vineyard.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interest?
Once you identify your economic interest, you must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on that economic interest.  First,  you must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, you must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After you find the pertinent materiality standard, you must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Direct or Indirect Involvement
Ravenswood
A business entity that is a source of income is directly involved in a decision if the entity is the named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  An entity is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a business entity is not directly involved in the decision, it is indirectly involved for purposes of applying the materiality standards.  (Regulation 18704.1(b).)  Since the proposed ordinance will affect the operations of all of the wineries in Sonoma County, Ravenswood is not the “subject of” the decision.  As such, Ravenswood is indirectly involved in the decision.

The Vineyard
Real property is directly involved in a decision if the decision involves, among other similar enumerated decisions:  (1) the zoning of such property; (2) or a license or permit authorizing a specific use of such property.  (Regulation 18704.2.)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the materiality standards.  (Regulation 18704.2(b).)  According to your facts, the ordinance regulates the operations of wineries, rather than vineyards.  In addition, the ordinance applies to all wineries in the county.  Under these facts, the vineyard is indirectly involved in the decision.

2.  Applicable Materiality Standard
Ravenswood
When a business entity is indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(b).  The materiality thresholds in the regulation vary depending upon the size of the business entity.  Since you have not indicated the size of Ravenswood, you must look at Regulation 18705.1(b) to determine which standard will apply.  For relatively small businesses indirectly involved in a decision, the effect of a decision is material if it will result in an increase or decrease in:  (1) gross revenues of $10,000 or more in a fiscal year; (2) existing expenses of $2,500 or more in a fiscal year; or (3) value of assets or liabilities of $10,000 or more.  (Regulation 18705.1(b)(7).) 

The Vineyard
For real property indirectly involved in a decision, the applicable materiality standard may be found in Regulation 18705.2(b).  The materiality thresholds vary depending upon the distance between the official’s real property and the real property that is the subject of the decision.  There are some decisions, such as the decision in question, that may affect an interest in real property, but that do not involve a subject property from which distances can be measured.  In such cases, the effect of the decision is material if the decision will affect:  (1) the fair market value of the official’s real property by $10,000 or more; or (2) the rental value of the official’s real property by $1,000 or more in a 12-month period.  (Regulation 18705.2(b)(4).)

3.  Is it reasonably foreseeable that the materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  

With this in mind, and knowing the right standard for judging materiality, you may now frame the critical question:  Is it substantially likely that the proposed ordinance will affect: 

(1) Ravenswood by the amount indicated in the applicable materiality threshold in Regulation 18705.1(b); or (2) the fair market value of the vineyard by $10,000 or more, or the rental value of the vineyard by $1,000 or more in a 12-month period.

Ravenswood  

You have received a letter from the president of Ravenswood, which states that the proposed ordinance will have little or no effect on the revenues that Ravenswood expects to generate in the future.  Taking this assessment at face value,
 and provided that you have relied upon the representation in good faith, you do not have a conflict of interest in the planning agency’s decision to adopt the proposed ordinance, based on your interest in the winery, because it does not appear substantially likely that the decision will have a material financial effect on Ravenswood.

The Vineyard
It does not appear that an ordinance restricting winery activities that are incidental to the business of turning grapes into wine would have a reasonably foreseeable effect on the fair market value of the vineyard by $10,000 or more, or the rental value of the vineyard by $1,000 or more in a 12-month period.  However, from a distance we cannot reach this final conclusion with certainty.  This is a determination you must make based on your superior knowledge of the circumstances.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)





