                                                                    July 28, 1999

Anne Stausboll

General Counsel

Office of the Treasurer

Post Office Box 942809

Sacramento, California  94209-0001

 Re:  Your Request for Advice

         Our File No. I-99-128
Dear Ms. Stausboll:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Because your question does not refer to a particular decision, we provide you with informal assistance.  (Regulation 18329(b)(8).)

QUESTION
Does classification of a commercial lending institution as a “source of income” rest exclusively on the criteria expressly set forth within Section 87103(c), or must the additional criteria of Section 82030(b)(8) be considered?

CONCLUSION
Section 87103(c) gives the full and complete definition of “source of income” for purposes of the Act’s conflict of interest provisions.  Additional elements from the Act’s general definition of “income,” set forth at Section 82030, are not to be included in analysis under Section 87103(c).

FACTS
Under Section 87103(c), a public official has a potentially disqualifying economic interest in “[a]ny source of income, other than gifts and other than loans by a commercial  lending institution in the regular course of business on terms available to the public without regard to official status, ... within 12 months prior to the time when the decision is made.”

You note that, although this exception for loans from commercial lending institutions seems clear on its face, a number of FPPC advice letters over the past decade have sharply narrowed this exclusion by adding restrictive language from a similar provision within the definition of “income” at Section 82030(b)(8).  This interpretation operates to disqualify public officials from decisions foreseeably affecting commercial lending institutions whenever they have outstanding loans from those institutions — made in the regular course of business on terms available to the public without regard to official status — if the loan balance exceeds $10,000 and is not secured by the official’s principal residence.
 

You report that staff within the Treasurer’s Office, who are presumably public officials subject to the Act’s conflict of interest rules, frequently handle matters affecting commercial lending institutions.  Many of these officials hold commercial loans (such as automobile loans and student loans) unsecured by their personal residences, with balances in excess of $10,000.  Because such commercial debt is common in today’s economy, you think it unrealistic to expect your staff to divest themselves of all such loans, and you do not believe that public policy is advanced by an assumption that persons with standard commercial loans over $10,000 would for that reason be biased for or against large and generally impersonal lending institutions.  You point out that there is certainly no reason to treat officials with “commercial” loans differently from those with otherwise identical “home improvement” or mortgage loans. 
ANALYSIS
Your question implicates the Act’s conflict of interest provisions, which prohibit public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  Specifically, you ask us to assume that all of the elements of a conflict of interest are otherwise present in a case where, however, the only “financial interest” in a decision is an unsecured commercial loan with a balance over $10,000.  It is assumed throughout that the loan was made “by a commercial lending institution in the regular course of business on terms available to the public without regard to official status.” 

Section 87103 defines “financial interests” which may require disqualification under the Act’s conflict of interest provisions.  Subdivision (c) defines a “source of income” as one such financial interest — with an important exclusion (italicized):

“Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”

The Act’s general definition of “income” contains a nearly identical exclusion for loans from commercial lending institutions, but it adds crucial qualifications.  Under Section 82030(b)(8), “income” does not include:

“Any loan or loans from a commercial lending institution which are made in the lender’s regular course of business on terms available to members of the public without regard to official status if: 

   (A) Used to purchase, refinance the purchase of, or for improvements to, the principal residence of the filer; or

   (B) The balance owed does not exceed ten thousand dollars ($10,000).”

The two statutes seem harmonious in removing certain loans from the purview of the Act.  Some loans from commercial lending institutions, made in the regular course of the lender’s business, are excluded from the definition of “income,” and commercial lending institutions that provide loans to public officials, in the ordinary course of business, are not regarded as “sources of income” to the officials.  Yet these statutes cannot be read together without some difficulty.  Both statutes presuppose loans made in the regular course of business, but the express terms of Section 87103(c) excludes from the category “sources of income” commercial lenders which provide loans of any size or form, while Section 82030(b)(8) excludes from its definition of income only mortgage and “home improvement” loans, and loans below $10,000.  Thus the two statutes appear to exempt from regulation different (albeit overlapping) classes of loans. 

During the nineteen eighties we advised that a commercial lending institution was not a “source of income” for disqualification purposes if its loan(s) to a given official met the criteria  of Section 87103(c), read apart from Section 82030(b)(8).  See, e.g. Wilsey Advice Letter, No. A-84-023; Jordan Advice Letter, No. A-85-069; Cox Advice Letter, No. A-87-128.  All three of these advice letters expressly recognized that a loan might be reportable income under Section 82030(b)(8), while the lending institution was nevertheless not regarded as a source of that income under Section 87103(c).  The Cox Advice Letter specifically dismissed arguments based on a perceived contradiction between requiring disclosure of a loan under Section 82030, and yet

not requiring disqualification when the transaction met the broad criteria of Section 87103(c).  The Cox letter observed that disclosure served a different interest than did disqualification.

 The Rishe Advice Letter, No. A-92-521, departed from earlier views on this subject, beginning its analysis as follows: “For purposes of Section 87103(c), a loan is ‘income’ and thus potentially a disqualifying economic interest.  However, the Act excludes from the definition of ‘income’ ....”  At this point, the language of Section 83030(b)(8) was incorporated into the analysis of “source of income” under Section 87103(c), and at least seven subsequent letters followed suit.
  These later advice letters added nothing material to the analysis given in the Rishe Advice Letter, but agreed (at least implicitly) with the notion that “income” is an element of “source of income,” and the definition of “income” must therefore be made part of any definition of “source of income.” 

There is an obvious appeal to reading together and harmonizing two statutes within the Act, but the logic of that appeal breaks down if Sections 82030 and 87103(c) foster different interests, as indicated by the Wilsey, Jordan and Cox advice letters.  Neither the Rishe letter nor any of its “progeny” has confronted the possibility that the two statutes must be read separately because they contain different provisions tailored to different ends.  

Disclosure and disqualification provisions throughout the Act do not always “match up.”  For example, gifts are reportable under Section 87207(a)(1) when valued at $50 or more, but are disqualifying only when they add up to $300.  (Section 87103(e); Regulation 18703.4.)  The lower disclosure threshold obviously works to alert observers to a gift-giving relationship, which can thereafter be followed more closely.  Disclosure requirements broader than disqualification provisions facilitate the monitoring of small transactions that tend to evolve into larger financial interests.
  In principle, then, there is nothing especially suspect in a narrow set of exclusions from the definition of “income,” (effectively broadening the reach of the definition), when “income” is reported to alert the public to the existence of a financial relationship.  Similarly, we need not conclude that anything is amiss when a disqualification standard is narrower than the disclosure threshold established for the same class of relationships or transactions. 

In the present case, we believe that our earlier advice more accurately tracks the language of the statutes and the intent of the Act as a whole.  If the Legislature had intended to incorporate the general definition of “income” within the definition of “source of income” given at Section 87103(c), it would not have reproduced half of the language found at Section 82030(b)(8), and left out the other half — subdivisions (A) and (B).
  

We are also unable to articulate any policy consideration dictating that the “missing” subdivisions must be implied into Section 87103(c).  Both interpretations of Section 87103(c) call for disqualification of public officials from decisions affecting institutions that have granted the officials loans on favorable terms available only to public officials.  The public interest here is obvious.  It is not obvious, however, that any public interest is advanced by reading Section 87103(c) to also require disqualification of public officials who have unsecured loans made in the regular course of business, on terms available to the public.  The importation of the language of Section 82030(b)(8) into Section 87103(c) would permit decisionmaking by officials with the same loans from the same institutions, so long as those loans were secured by a mortgage interest in the officials’ personal residence.  Yet a mortgage interest in the officials’ real property gives the lender greater leverage over the officials.  The employment of Section 82030(b)(8) as a disqualification standard would yield results that not only fail to advance the goals of the Act, in many cases the results would be altogether irrational.

In summary, we conclude that our original analysis in the Wilsey, Jordan and Cox advice letters was correct, and that it was error to introduce into Section 87103(c) the limitations of Section 82030(b)(8)(A) and (B).  Section 87103(c) is the full and complete definition of “source of income” for purposes of disqualification under the Act’s conflict of interest provisions.  To  the extent that they offer contrary advice, the Rishe Advice Letter, No. A-92-521, and the subsequent letters listed in footnote four, supra, are hereby superceded.

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide immunity under Section 83114(a) or (b).  (Regulation 18329(c)(3). 


�  Strictly speaking, Section 82030(b)(8) refers to “home improvement” and mortgage loans.  “Home improvement” loans are usually (but not always) secured by a mortgage interest in the subject property, and it will be convenient to refer to all loans governed by Section 82030(b)(8) as “secured loans,” whatever the lender’s recourse may be in particular instances.   


�  These seven letters are: Hawkins Advice Letter, No. A-93-154; Esselstein Advice Letter, No. A-93-468; Alperin Advice Letter, No. I-94-340; Sharkey Advice Letter, No. A-96-029; Davis Advice Letter, No. A-97-468; Wannenmacher Advice Letter, No. I-98-225; Black Advice Letter, No. A-99-010.


�  A measure of caution is always due in general statements on the relationship between disclosure and disqualification provisions.  There can be many competing interests at play in working out the balance between disclosure and disqualification requirements.  Thus the address of an official’s personal residence need not be disclosed on annual Statements of Economic Interest, even though the location of an official’s residence is a common cause of disqualification from local land use decisions.  Here an urgently felt privacy interest overcame  the public’s interest in disclosure.     


�  The Legislature amended Section 82030 to add subdivisions (A) and (B) to Section 82030(b)(8) in 1979.  (A.B. 1016, 1979 Stats. Ch. 686).  There is no clear statement anywhere in the legislative history to the effect that the language added to Section 82030(b)(8) should also be read into Section 87103(c).  Instead, where changes to the definition of income are characterized at all, they are described as made “for purposes of disclosure” (Bill Summary, Assembly Ways and Means Com. Staff Analysis).  Immediately after discussion of new subdivisions (A) and (B) of Section 82030(b)(8), the Legislative Counsel’s Digest of A.B. 1016 described changes to Section 87103(c), saying only “[t]his bill would provide that a loan excluded from consideration as a source of income be a loan provided by a commercial lending institution in the regular course of business on terms available to the public without regard to official status.”  If the provisions just added to Section 82030 — and left out of Section 87103(c) — were meant to be incorporated into the latter statute, this was surely the time to announce that fact.


�  One might suggest that the treatment (under subdivision (A) of Section 82030(b)(8)) of unsecured loans below $10,000 exhibits a rational policy judgment that bias need not be anticipated when officials are burdened by small loans amounting to less than $10,000.  But this supposed determination cannot be reconciled to a conclusion (required under subdivision (B) of the same statute) that such a bias will not be imputed to an official burdened by a loan greatly in excess of that sum, so long as the loan obligation is secured, and made all the more pressing by a lien on the official’s principal residence. 





