                                                                    June 7, 1999

Allan C. Moore

1988 Suenen Court

Walnut Creek, California  94595

 Re:  Your Request for Advice

         Our File No. I-99-130
Dear Mr. Moore:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  The Political Reform Act requires the Commission to provide formal written advice to any person whose duties under the Act are in question or to that person’s authorized representative.  (Section 83114 (b).)  However, 2 Cal. Code Regulations Section 18329(b)(8)(A) provides that written advice will be declined where the “requestor is seeking advice relating to past conduct.”  Consequently, we are unable to provide assistance with respect to any conduct that has already taken place.  Please bear in mind that nothing in this letter should be construed as evaluation of any past conduct.  In addition, informal assistance does not provide the requestor with the immunity provided by formal advice or an opinion.  (Section 83114; Regulation 18329(c).)

QUESTION
May you purchase a lot and home in a subdivision that was reviewed by the planning commission?

CONCLUSION

The Act does not prohibit you from purchasing a lot and a home that was reviewed by the planning commission.  Please note, however, that our advice is limited to the Act.  You may wish to contact the Attorney General’s office with respect to other provisions of law, such as Government Code Section 1090.

FACTS
You are a planning commissioner for the City of Walnut Creek.  Your position is an appointed, voluntary position.  The commission meets twice a month, and makes certain planning decisions and recommendations to the city council. 

You are also an attorney with Gagen, McCoy, McMahon & Armstrong in the Town of Danville, about 10 miles south of Walnut Creek.  As part of that position, you often represent home builders in gaining approvals to build homes.

Your firm has represented Greg Grewell of Pacific Heritage in various home building applications in several cities.  This past year, Mr. Grewell was an applicant, working with and representing the property owner, for a nine-lot subdivision for nine new homes in Walnut Creek.  This project was reviewed by your planning commission prior to being approved by the city council.  Your firm represented Mr. Grewell's interests as part of the project approval process, and partners at the firm made appearances at public hearings on the project.  Because you knew Mr. Grewell and represented him, and because of your firm's representation of him, you abstained from voting on the project when it was reviewed by the planning commission.
  

During the approval process, you did not consider the nine lots as a potential home site; however, recently you and your wife have looked at one of the lots and are considering purchasing the lot and a home thereon from the owner.  You have pre-qualified for a loan with the owner's lender, but there is no binding agreement for purchase of the lot at any price.  The subdivision has been approved by the city, and the owner is free to sell the lot and house to any purchaser.  

ANALYSIS
The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the planning commission, you are a public official for purposes of the Act.  (Section 82048; Regulation 18701.)

The conflict of interest analysis under the Act is a four‑part test:  (1)  A public official must be making, participating in making, or using his or her official position to influence a governmental decision, (2) and it must be reasonably foreseeable that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

There are six kinds of economic interests from which conflicts may arise.  They are defined in Section 87103 and Regulations 18703-18703.5 to include:

·
An interest in a business entity in which a public official has a direct or indirect investment
 of $1,000 or more.  (Section 87103(a), Regulation 18703.1(a).)     

An interest in a business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

An interest in real property in which a public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b), Regulation 18703.2.)

Any source of income to the public official which aggregates to $250 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)

Any source of gifts to the public official if the gifts aggregate to $300
 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family, a.k.a. the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict of interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

A public official “makes a governmental decision,” when the official, among other things, votes on a matter.  (Regulation 18702.1.)  A public official “participates in making a governmental decision,” when he or she, among others things, advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by conducting research or making any investigation that requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, that requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18702.2.)  A public official uses his or her  position to influence a decision when he or she contacts, appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18702.3(a).)   

Your facts do not indicate that there is any governmental decision relating to the nine-lot subdivision currently before the planning commission.  Assuming these facts, the Act’s conflict of interest provisions do not apply at the present time.

We note that there is no set price for the lot.  Presumably, you will pay fair market value.  If your lot is discounted or otherwise not at fair market value, you would need to be aware of the laws pertaining to gifts.  Please refer to the attached pamphlet for a discussion regarding gifts.

Summary
The Act does not prohibit you from purchasing a lot and a home.  Rather, it prohibits you from using your official position to make governmental decisions in which you have a financial interest.  If you need assistance with respect to a specific prospective situation, you should request further assistance.  We will need specific facts regarding the situation to which the request relates.  I would also recommend that you contact the Attorney General’s office regarding laws outside the Political Reform Act that may relate to your set of facts.

For your review, I am enclosing a pamphlet regarding the conflict of interest laws.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division

SGC:LD:tls

Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The determination of whether a conflict of interest exists involves more than a public official voting on a matter.  It includes the public official making, participating in making, or influencing a governmental decision.  For purposes of this letter, we are assuming that you did not meet any of the above-described tests when this matter came before the planning commission.  (See discussion below.)


�  Section 87103 defines an ‘indirect investment’ or interest as any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


�  The gift limit amount is adjusted biennially by the Commission to reflect changes in the Consumer Price Index.  As of January 1, 1999, the amount is $300.  (Section 87103(e), Regulation 18940.2.)





