                                                                    June 22, 1999

David J. Weiland

Dowling, Aaron & Keeler

6051 North Fresno Street, Suite 200

Fresno, California  93710-5280

 Re:  Your Request for Advice

         Our File No. I-99-140
Dear Mr. Weiland:

This letter responds to your request for advice on behalf of Steve Martinez, a member of the City Council in the City of Mendota (“city”) about the Political Reform Act (the “Act”).
  Since your questions do not pertain to a particular governmental decision, we handle your request as one for informal assistance.  (See Regulation 18329.)  Informal assistance provides no immunity to the advisee.  (Ibid.)  

This advice letter does not address nor should it be construed in any way to apply to the questions of whether Councilmember Martinez violated the Act’s conflict-of-interest provisions by his past votes on the prison project or the subdivision project.  The Commission does not advise about “past conduct.”  (Regulation 18329(b)(8)(A).)  This advice applies only to the specific questions stated below.    
I.  QUESTIONS
(1)  May Councilmember Martinez work as a subcontractor on the prison project?

(2)  May Councilmember Martinez work as a subcontractor on the subdivision project?

II.  CONCLUSION
Nothing in the Act or regulations forbid any individual to pursue any business or employment.  Thus, Councilmember Martinez is not forbidden to do business or be employed on either project.  However, Councilmember Martinez should be aware that working on either project may create conflicts of interest with regard to future governmental decisions.  

III.  FACTS
Councilmember Martinez is a sole proprietor of a state-licensed contracting business.  

While a planning commissioner, Councilmember Martinez voted in favor of the annexation, pre-zoning, general plan amendment, and conditional use permit for a privately funded and operated prison project (“the prison project”) to be constructed in the city.  Shortly after being elected to the city council, Councilmember Martinez again voted in favor of the annexation, pre-zoning, and general plan amendment.  He has expressed an interest in performing work on the prison project as a subcontractor.  

As a city councilmember, Councilmember Martinez voted to approve a subdivision agreement between the city and the developer of a small subdivision in the city (“the subdivision project”).  The tentative map had been previously approved by the planning commission and the city council.  Councilmember Martinez did not participate in those votes.  He now wishes to perform work on the project as a subcontractor.

IV.  ANALYSIS
Nothing in the Act or regulations forbids any individual to pursue any business or employment.  Thus, the short answer to your question is that Councilmember Martinez’ past votes on the prison project and the subdivision project do not preclude him from now seeking to do business on either project in his private capacity.
  As noted above, the preceding statement of law in no way addresses whether Councilmember Martinez’ votes on the project were or were not violations of the Act’s conflict-of-interest rules. 
Councilmember Martinez should be aware that doing business on either project may have prospective conflict-of-interest implications.  If he is paid for doing work on either project, the payor will very probably become a source of income to him, within the meaning of the Act.  (A source of income is any person from whom a public official, like Councilmember Martinez, receives $250 or more in income, including promised income.  (Section 87103(c); Regulation 18703.3.))   For example, if Councilmember Martinez works as a subcontractor on the prison project, the general contractor (and perhaps other persons) will very probably become a source of income to him.  

Sources of income are one of the economic interests from which a conflict of interest may arise.  (Section 87103(c).)  For a period of twelve months following receipt of the income (ibid.), Councilmember Martinez will be disqualified from governmental decisions which will have a reasonably foreseeable material financial effect on any of these sources of income.  (Section 87103; Regulation 18706.)  To continue the example started in the preceding paragraph, if a future governmental decision about the prison project (or, for that matter, about any other subject) comes before the City Council, and if it is reasonably foreseeable that the decision will have a material financial effect on the general contractor who is now a source of income to Councilmember Martinez, Councilmember Martinez will very probably be disqualified from the governmental decision.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  In your advice request, you refer to a twelve-month period following a vote on a project as a timeframe in which Councilmember Martinez is possibly precluded from working on the project which was the subject of the vote.  There is no such provision in the Act or the regulations.  





You may be thinking of the definition of a source of income.  A conflict of interest under the Act may arise only from certain economic interests, one of which is a source of income to the public official in-question.  (Section 87103(c).)  A source of income is any person from whom the public official has received or been promised $250 or more in income in the twelve-month period preceding the governmental decision in-question.  (Section 87103; Regulation 18703.3.)  





