                                                                    June 23, 1999

Allen King

City Attorney, City of Weed

322 West Center Street

Yreka, California  96097-2900

 Re:  Your Request for Advice

         Our File No. I-99-145
Dear Mr. King:

This letter is in response to your request for advice on behalf of the Weed City Council regarding the provisions of the Political Reform Act (the “Act”).
  Since you are not requesting advice on behalf of the official whose duties are in question, we are treating your request as one for informal assistance.
  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)

QUESTION
May a councilmember, who owns a chiropractic business with her husband, participate in negotiations concerning health care benefits or vote on the issue of providing health care benefits to city employees if some city employees are patients of her husband?

CONCLUSION
The councilmember may not make, participate in making, or use her official position to influence any decision if a city employee is an economic interest of the councilmember as discussed below and it is reasonably foreseeable that the decision will affect that individual’s income, investments, assets or liabilities by $1,000 or more.

FACTS

A member of the Weed City Council, a practicing chiropractor, owns a chiropractic business with her spouse, who is also a chiropractor.  The councilmember sits on the committee that negotiates with the union representing city employees.  One item subject to negotiation concerns health care benefits for city employees.  Some of the city employees are patients of the councilmember’s spouse who is paid, at least in part, by the union.  The amounts received by the councilmember’s spouse, on behalf of the employees, do not exceed $250 per employee per year, but do exceed $250 in the aggregate.  

City employees have a choice in selecting their chiropractor.  You do not know what amount, if any, is provided directly by each city employee to the councilmember’s spouse.  The city council does not participate in any way in selecting the chiropractic care provider for city employees.  The union, rather than the city, administers the medical insurance package by selecting the insurance carrier and controlling the disbursement of funds to the carrier.

ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)   A councilmember is a public official for purposes of the Act.  (Section 82048.)

Economic Interests
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated “economic interests”: 1) any business entity in which the official has an investment interest worth $1,000 or more; 2) any source of income of $250 or more provided to, received by or promised to the official within 12 months prior to the time the decision is made; or 3) any business entity in which the official is a director, officer, partner, trustee, employee or holds any position of management.  (Section 87103(a), (c) and (d).)

The Business
The councilmember owns a chiropractic business with her spouse.  Presumably, she has an investment interest in this business worth $1,000 or more.  (Sections 82034, 87103(a).)  As the owner, the councilmember also has a financial interest in the business within the meaning of Section 87103(d).  The chiropractic business is also a source of income to the councilmember.  Presumably, the councilmember has received $250 or more from the business within the last 12 months.  (Section 87103(c).)

City Employees
Some of the city employees are patients of the councilmember’s chiropractic business.  The amounts received by the business, on behalf of the employees, do not exceed $250 per employee per year, but do exceed $250 in the aggregate.  We have advised that since the patient exercises sufficient control over the income simply by selecting one health care practitioner over another, the patient, rather than the insurance carrier, is the source of the income paid to the practitioner.  (Brooks Advice Letter, No. A-97-471, copy enclosed.) 

The definition of “income” includes a pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater.  (Section 82030(a).)  Thus, along with the councilmember’s business, patients of the chiropractic business are sources of income to the councilmember. The term “income” also includes any community property interest in the income of a spouse.  (Id.)  Since the councilmember and her spouse own the chiropractic business, the councilmember’s pro rata share of income to the business would be her 50 percent ownership interest, plus one-half of her spouse’s interest.  (Bloom-Rudibaugh Advice Letter, No. A-94-399.)  Therefore, if the amount provided by a patient and received by the business is $333 or more (approximately $167 attributed to the councilmember as half owner and $83 attributed to councilmember as community property) within the previous 12 months, the patient will be a potentially disqualifying economic interest to the councilmember.

You do not know what amount, if any, is provided directly from a city employee to the chiropractic business.  If this amount, cumulated with the amount disbursed by the union, equals $333 or more in the previous 12 months, then the city employee will be considered a potentially disqualifying source of income to councilmember.  (Section 87103(c).)  On the other hand, if the city employee provides little more than a nominal co-payment to the business, then it is not likely that the $333 level will be met.

Accordingly, the councilmember may not make, participate in making or use her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on her chiropractic business.  In addition, the councilmember may not make, participate in making or use her official position to influence a governmental decision if a city employee is a source of income of $250 or more to the councilmember (or $333 or more to the business) and it is reasonably foreseeable that the decision will have a material financial effect on that individual.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interest?
Once the official identifies his or her economic interest, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on the economic interest.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, the official must then apply the appropriate standard to ascertain whether the financial impact of the decision will be material.  After the official finds the pertinent materiality standard, he or she must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Direct or Indirect Involvement
A person who is a source of income or a business entity is directly involved in a decision if the person is the named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  A person is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a person is not directly involved in the decision, the person is indirectly involved for purposes of applying the materiality standards.
 A chiropractor is generally not directly involved in a decision regarding health care benefits for city employees since that type of decision usually concerns determining the extent of the coverage.  In addition, since that type of decision affects all city employees, no one particular city employee is directly involved in such decisions.  Therefore, the councilmember’s chiropractic business and the patients of her business are indirectly involved in the decision.

2.  Materiality Standard

The Business
For business entities that are indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(b).  The materiality thresholds in the regulation vary depending upon the size of the business entity.  For relatively small businesses indirectly involved in a decision, the effect of a decision is material if it will result in an increase or decrease in:  (1) gross revenues of $10,000 or more in a fiscal year; (2) existing expenses of $2,500 or more in a fiscal year; or (3) value of assets or liabilities of $10,000 or more.  (Regulation 18705.1(b)(7).) 

City Employees
The effect of a decision is material as to an individual indirectly involved in a decision if the decision will affect, among other things, the individual’s income, investments, assets or liabilities by $1,000 or more.  (Regulation 18705.3(b)(3).)

3.  Is it reasonably foreseeable that the materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  With this in mind, the important question may now be framed:  Is it substantially likely that the decision will affect:  (1) the councilmember’s business entity by the amounts specified in Regulation 18705.1(b), or (2) the income, investments, assets or liabilities of a city employee, who is a source of income of $250 or more to the councilmember within the previous 12 months, by $1,000 or more?

The Business
The city council does not participate in any way in selecting the chiropractic care provider for city employees.  The union, rather than the city, administers the medical insurance package by selecting the insurance carrier and controlling the disbursement of funds to the carrier.  Under these facts, the connection between a city council decision concerning the health care benefits of city employees and the financial effect on the councilmember’s business is too tenuous to be reasonably foreseeable.  (Brooks Advice Letter, supra.)  Therefore, the councilmember does not have a conflict of interest in a decision relating to health care coverage for city employees on the basis of her economic interest in her chiropractic business.

City Employees
Whether a decision concerning the health care benefits of city employees will affect a particular city employee’s income, investments, assets or liabilities by $1,000 or more depends on the specific facts of the particular decision.  Therefore, this is a determination we leave to the official.

If you have any questions regarding this matter, please contact me at (916) 322-5660.






                

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance may be requested by any agency whose members are subject to the provisions of the Act.  (Regulation 18329(c)(3).)


�  Under the facts in your letter, a city employee must provide at least $333 to the chiropractic business to be a potentially disqualifying source of income.  Under similar facts, we previously advised that the patient must provide at least $375 to be a potentially disqualifying source of income.  (Gallagher Advice Letter, No. A-95-220.)  Because the calculation in the Gallagher is incorrect, it is superseded to the extent it uses the $375 amount.





