                                                                    June 16, 1999

Scott C. Smith

Best, Best & Krieger LLP

402 West Broadway, 13th Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. A-99-146
Dear Mr. Smith:

This letter is in response to your request for advice on behalf of Santee Mayor Jack Dale regarding the gift provisions of the Political Reform Act (the “Act”).
  

Please be advised that nothing in this letter should be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)  In addition, the Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)

QUESTION
Does legal representation provided by a ballot measure committee for the defense of a ballot argument prepared by the committee constitute a gift to the mayor, who was a signatory to the argument and named as a real party-in-interest in the litigation?

CONCLUSION
No.  Such legal representation did not constitute a gift to the mayor because he did not receive a personal benefit, which is one of the elements of the definition of “gift” in the Act.  The mayor was unaware of the legal representation at the time it took place and did not want the legal representation.  Moreover, it was unnecessary for the mayor to receive legal representation in the lawsuit, and unlikely that the mayor would have incurred any expenses as a result of the lawsuit had he not been represented.

FACTS
The Fanita Ranch Specific Plan covers 2,589 undeveloped acres in the northern portion of the City of Santee.  In 1996, the city authorized the owner of the property, Westbrook Fanita Ranch LLP, to file an application for approval of a specific plan.  The owner initiated what would become a two-year process for consideration of the plan, including the circulation and recirculation of an environmental impact report (“EIR”).  During the recirculation of the EIR, a citizens group led by Santee resident Van Collinsworth qualified land use initiative Measure AA for the ballot.  Measure AA was a general plan that would have severely restricted development of the Fanita Ranch Specific Plan area and completely precluded development of the project pursuant to the owner/developer’s specific plan proposal.

 The developer created a sponsored committee called “Santee Citizens for Managed Growth - No on Proposition AA Sponsored by Local Business Taxpayer Groups and Westbrook Communities.”  The developer provided more than 80 percent of the funding for the committee.  The committee was managed and controlled by a group of citizens that directed the activities of the campaign.  Mayor Dale was not a member of the sponsored committee.  The committee retained a consultant from Campaign Strategies, Inc. to direct the day-to-day activities of the sponsored committee and to coordinate the “No on AA” campaign.

Pursuant to Elections Code Section 9282, the city council passed a resolution authorizing its members, including the mayor, to submit separate ballot arguments relating to Measure AA or to “join with other listed members or members of the public in submitting an argument.”  The argument in favor of the measure was provided by Mr. Collinsworth and four others.  The argument against Measure AA was prepared by the sponsored committee.  The sponsored committee selected and recruited four prominent members of the community to sign the argument against Measure AA including:  (1) Mayor Dale; (2) William Grill, Jr., Vice President of the Santee Chamber of Commerce; (3) John Sengebusch, a member of the Santee Firefighters Association; and (4) Richard W. Jackson, a former member of the Santee School Board.  A member of the sponsored committee, former Vice Mayor E.T. “Woodie” Miller, also signed the argument against Measure AA.  The sponsored committee exercised sole discretion in selecting the persons who signed the argument against Measure AA.

Following publication of the ballot arguments, Mr. Collinsworth brought an action in superior court challenging the accuracy of the argument against Measure AA.  He sought the following forms of relief:  (1) a peremptory writ of mandate to compel the amendment or deletion of false and/or misleading election materials; (2) an alternative writ of mandate/temporary restraining order; (3) a preliminary injunction; (4) a permanent injunction; and (5) declaratory relief.   Pursuant to Elections Code Section 9295, the city clerk was named as the respondent; Mayor Dale and the four other signatories to Measure AA were named as real parties-in-interest.  Mr. Collinsworth sought costs and attorney’s fees, but only from the city clerk.  The petition contained no cause of action for damages.

The sponsored committee immediately assumed management of the defense of the lawsuit, retaining Latham & Watkins.  Campaign Strategies, Inc. directed the defense of the lawsuit by conducting regular meetings with Latham & Watkins and by seeking input from the sponsored committee on litigation strategy and settlement proposals.  All Latham & Watkin invoices were paid in full by the sponsored committee and reported as campaign expenses of the committee.  Latham & Watkins’ purpose in the litigation was to protect the interests of Westbrook Fanita Ranch LLP. 

The city council met periodically in closed session to discuss the lawsuit, in particular, the city’s strategy with regard to the city clerk and the possibility of attorney’s fees being levied against her.  Because the city did not have a vested interest in the ballot arguments and the likelihood of an attorney’s award appeared extremely remote, the city council determined that the city attorney would not answer on the city clerk’s behalf, but rather, would monitor the litigation.

After hearing the ballot argument case on an expedited schedule, the San Diego County Superior Court slightly modified the argument against Measure AA and the argument in favor of Measure AA.  The court awarded no attorney’s fees to either party.

Without Mayor Dale’s knowledge, Latham & Watkins filed a defense in the lawsuit on behalf of all of the real parties-in-interest, including Mayor Dale.  Mayor Dale signed no engagement letter with Latham & Watkins for his defense and played no part in the formulation of the defense.  As a result, he was unaware that the sponsored committee had assumed the defense of the real parties-in-interest to the suit.  In fact, he did not receive any of the court documents prepared in the case by Latham & Watkins.

Although the mayor was aware of the litigation, was aware that he was named as a real party-in-interest, was aware of the sponsored committee’s role in the litigation, he never considered himself to have a personal stake in the outcome of the decision.  Since the petition and complaint sought relief from the city clerk, the mayor believed that he would not be adversely affected by a positive or negative court decision.  The mayor does not recall being personally served with the complaint.  He did not have any conversations with the ballot measure committee or the sponsor of the committee regarding the litigation.  He understood that the signatories, along with the city clerk, had to be named in order for the court to reform the ballot arguments.  The mayor chose not to participate in the case or to seek a defense, but to be bound by the ultimate result.

You have received a letter from Latham & Watkins, which provides, in pertinent part:

  “Neither Allen nor I remember ever speaking or corresponding in any way with Mayor Dale regarding the Collingsworth lawsuit, nor do we recall or have any record of ever sending him copies of any of the pleadings in the case ....

  “While the papers we filed in the Collingsworth lawsuit purports to be on behalf of all of the Real Parties in Interest, including Mayor Dale, the only party we were authorized or asked to represent was E.T. “Woodie” Miller as a member of the [committee].  Inclusion of the other Real Parties in Interest was an error on our part and unnecessary to our representation of the [committee] and its members.”

ANALYSIS
The Act imposes different obligations on public officials regarding the receipt of gifts. First, the Act imposes a gift limit of $300
 per calendar year for local elected officials.  (Section 89503(a).)  In addition, the Act requires that every public official disclose all of his or her economic interests that could foreseeably be financially affected by the exercise of the official’s duties.  (Sections 81002(c), 87207.)  Finally, Section 87100 prohibits a public official from making, participating in making or using his or her official position to influence a decision, if it is reasonably foreseeable that the decision will have a material financial effect on a donor of a gift worth $300 or more provided to or received by the official within 12 months before the decision is made.  (Section 87103(e).) 

A “gift” is defined as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.”  (Section 82028, emphasis added.)  The emphasized language, “that confers a personal benefit on the recipient,” was recently added to Section 82028(a).  (Stats. 1997, ch. 450.)

It is beyond dispute that the law firm, Latham & Watkins, represented all of the real parties-in-interest, including Mayor Dale, in the mandamus action challenging the accuracy of the argument against Measure AA.  Latham & Watkins filed a defense in the lawsuit on behalf of all of the real parties-in-interest.  Although the law firm believes that it made a mistake in doing so, there is no doubt that the mayor was represented by legal counsel.  However, to be considered a gift, the legal representation must have conferred a personal benefit to the mayor as required by Section 82028(a).

We do not believe that the mayor received a personal benefit from the legal representation.  The mayor did not want legal representation in this lawsuit.  Even though he was a named party in the lawsuit, the mayor had specifically decided to do nothing.  Had he not been represented, he would not have otherwise obtained legal counsel.  He was not even aware that he was receiving legal representation at the time the lawsuit was pending.  Furthermore, it was unnecessary for the mayor to receive legal representation.  The lawsuit concerned the language of a ballot argument.  The petitioner did not request damages.  Although the petitioner sought costs and attorney’s fees, he only pursued this claim against the city clerk, not the mayor.  The only reason the mayor was named in the lawsuit was because of a technical requirement in a state statute.

If the mayor had not received legal representation, it is unlikely that the mayor would have incurred any personal expenses.  In these types of cases, it is extremely rare for a court to award costs or attorney’s fees against a signatory who is not otherwise involved with the committee.  Moreover, had the mayor incurred personal expenses, he may have been indemnified by the city.  Mr. Dale, as mayor, acted within the scope of his authority by signing the ballot argument.  The city council had specifically authorized the mayor to write or sign a ballot argument, and he had signed the ballot argument in his official capacity as the mayor, rather than in his individual capacity.

Under these facts, we find that the legal representation did not confer a personal benefit to the mayor and, thus, did not constitute a gift to him.  Our conclusion is limited to the specific facts as presented in your request.

If you have any questions regarding this matter, please contact me at (916) 322-5660.






                

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The gift limit amount is adjusted biennially to reflect changes in the Consumer Price Index. As of January 1, 1999, the amount is $300.  (Section 89503(f); Regulation 18940.2; see also Section 87013(e).) 


�  As noted above, the Commission does not act as a finder of fact when it renders advice.  This advice is applicable only to the extent that the facts provided to use are correct and that all of the material facts have been disclosed.  (In re Oglesby, supra.)





