                                                                    July 1, 1999

Art Ruthenbeck

Acting Chief Assistant

State Public Defender's Office

801 K Street, 11th Floor

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-99-149
Dear Mr. Ruthenbeck:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
What, if any, part of the United States Information Agency (“USIA”) grant described below may you accept?  If you may accept all or part of the grant, what are your reporting obligations? 

II.  CONCLUSION
If, under your agency’s conflict of interest code, you are not required to report the USIA as a source of gifts on your statement of economic interests (“SEI” (FPPC Form 700)), then the Act’s gift limits do not apply to gifts from the USIA.  If that is the case, you may accept the entire grant amount without violating the Act. 

If, on the other hand, you are required to report gifts from the USIA on your SEI, the gift limits do apply.  However, those parts of the grant for airfare, lodging and per diem, and miscellaneous travel-related expenses are covered by an exception, and are not limited by the Act’s gift prohibitions.  You may accept them without violating the Act.  These parts of the grant are for the most part reportable, however, on your SEI.  That part of the grant for books and educational materials may or may not be a gift to you depending on the specific terms of the grant.  

III.  FACTS
You are the Acting Chief Assistant State Public Defender for the Office of the State Public Defender (“OSPD”).  The USIA’s Bureau of Information has awarded you a U.S. Speaker and Specialist Grant to participate in an international conference on human rights sponsored by the Brazilian Institute of Criminal Sciences.  You are to give a speech on constitutional protections in the criminal justice system in the United States.  The conference will be held in Sao Paulo, Brazil.  Your departure and return dates will be October 2 - 10, 1999.

The grant covers airfare, lodging and per diem, plus $150 for miscellaneous expenses, such as cab fare from the airport, $100 for books and educational materials, and a $100 per day “honorarium.”  You have been told that the honorarium is designed to cover the gap between the federal government per diem rate and the actual expenses that you will incur at the conference site, and that it is not compensation for giving a speech.  

IV.  ANALYSIS
The Act limits the receipt of certain gifts by public officials, such as yourself.
   (See generally Section 89503.)  In your case, as a “designated employee” in your agency’s conflict of interest code (COIC), you may not accept gifts from any single source in any calendar year with a total value of more than $300—if you are required to report gifts from that source on your statement of economic interests.  (Section 89503(c).)  Put another way, the gift limit does not apply to gifts from a source which your COIC does not require you to disclose; you may accept gifts in any amount from such sources.
  (Ibid.)  

Given this law, the threshold question arises: is the USIA, the source of the grant, a source which you are required to report on your SEI under your disclosure category in your agency’s COIC?  According to the State Public Defender’s Office COIC on file at the FPPC, you must disclose gifts from sources which are of the type which may contract with the Office of the State Public Defender to provide goods, equipment, leased space, materials, books, supplies, or services, including but not limited to, investigations, expert witnesses, consultants and legal services.  On the surface, it appears that the USIA does not fit this description.  However, this evaluation remains ultimately your responsibility; we cannot conclusively make this determination from a distance.    

If you conclude that the USIA does not fit this description (i.e., if you conclude that you are not required to disclose gifts from the USIA under your agency’s COIC), then the Section 89503 gift limit (i.e., $300 in a calendar year) does not apply to gifts from the USIA.  If that is in fact the case, you may accept the entire grant without violating the Act, and need not report the gift.  (Note that although the gift would not be reportable, you may nonetheless have a conflict of interest in any future governmental decision which will have a reasonably foreseeable material financial effect on the USIA.  (Sections 87100, 87103(e).)  

On the other hand, if you conclude that you would be required to disclose gifts under your agency’s COIC, we provide the following analysis to assist you.  

Special provision is made in the Act for “gifts of travel.”  Specifically, 

“Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if ... [t]he travel is provided by a government [or] a governmental agency ....”  (Section 89506(a), (a)(2).)  

The USIA grant appears to satisfy these criteria in that (1) it is from a federal government agency, and (2) it is reasonably related to an issue of state, national, and international public policy.  Thus, those parts of the grant for airfare, lodging and per diem, and miscellaneous travel-related expenses are not limited by the Act’s gift prohibitions, and you may accept them without violating the Act.
  

Having concluded that those parts of the grant for airfare, lodging and per diem, and miscellaneous travel-related expenses are not subject to the gift limits, the next issue is what must be reported on your SEI with regard to those parts of the grant.  The following “bullets” summarize your reporting obligations. 

The portion of the grant for airfare and other transportation must be reported.  (Regulation 18950.1(b).)  

The portion of the grant for lodging and subsistence which is “directly in connection with” your speech need not be reported.  (Regulation 18950.3.)  We have advised that, in the case of international travel, “directly in connection with [a] speech” usually means the day before, the day of, and the day after the speech.  (See, e.g., Peterson Advice Letter, No. A-97-554.)   

The remainder of the grant for lodging and subsistence (i.e., that which is not considered “directly in connection with” the speech under Regulation 18950.3) must be reported.       

The grant includes $100 for books and educational materials.  This component of the grant is not strictly travel-related, and therefore not covered by Section 89506(a)(2).  

However, if you are forbidden by the terms of the grant to spend this money on anything but books and educational materials, then it would not be considered a gift at all under the “informational material” exception.  (Regulations 18942(a), 18942.1.)    

If this is not so (that is, if the use of this $100 is not so limited by the grant), then it appears to be a gift to you, reportable on your next SEI as such.  Note that the amount, $100, is below the gift limit ($300, see Section 89503(c) and Regulation 18940.2(a)), and you may accept that part of the grant even if it is a gift.  (This conclusion assumes that you have received no other gifts from the USIA in the same calendar year.)    

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The following analysis assumes that the grant is a gift, rather than income.  If you believe that the grant is not a gift because you are providing consideration (in whatever form) for the grant, the burden is on you to prove that the consideration is of equal or greater value than the grant.  (Section 82028 (“Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”)  


�  As you read the following analysis, keep in mind that the Act regulates gifts in three ways.  First, the Act may limit the receipt of gifts.  (See Section 89503.)  Second, the Act may require reporting (disclosure) of certain gifts.  (See Section 87207.)  Third, the Act’s conflict-of-interest provisions may require a public official to disqualify himself or herself from governmental decisions which will have a reasonably foreseeable material financial effect on the source of the gift.  (See Sections 87100, 87103.)  These requirements may operate independently.  For example, gifts from a particular source may not be limited, but may be reportable; or a gift may not be reportable, but the public official receiving the gift may have a conflict of interest in governmental decisions affecting the donor.      


�  Your advice request refers to a $100/day “honorarium” included as part of the grant.  You characterize this “honorarium” as an augmentation to the federal per diem rate.  The Commission does not act as a finder of fact when it renders advice, and this advice confers immunity only to the extent that the material facts have been properly disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Thus, we take this characterization at face value and advise that this part of the grant is also covered by Section 89506(a)(2) as part of the travel reimbursement.  We note that even if this “honorarium” is construed as a payment for giving the speech, Regulation 18950.1(b), which implements Section 89506(a)(2), explicitly includes “honoraria” within the exception for travel payments from a government agency.  (Also see Regulation 18932.4(g).)  





