                                                                    June 29, 1999

Michael Jenkins

City Attorney

City of Diamond Bar

333 South Hope Street

Thirty-Eighth Floor

Los Angeles, California  90071-1469

 Re:  Your Request for Advice

         Our File No. A-99-153
Dear Mr. Jenkins:

This letter is in response to your request for advice on behalf of Councilmember Debbie O’Connor regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Is it “reasonably foreseeable” that decisions relating to a legal challenge to expansion of the Lanterman Development Center would have a material financial effect on residential real property owned by councilmember Debbie O’Connor?

2.  Is it “reasonably foreseeable” that decisions on a lobbying campaign to halt expansion of the same center would have a material financial effect on the above-mentioned property?

3.  Must an appraisal supporting a “good faith determination” of the economic effects of these decisions consider the economic effects of comparable centers on comparable properties?

CONCLUSIONS
Questions 1 and 2.  Economic effects on nearby properties are “reasonably foreseeable” from city council decisions whose stated purpose is to halt expansion of the center.  While the outcome of this litigation, or of the lobbying campaign, may not be predictable in detail, it is reasonably foreseeable that efforts on one or both fronts will result either in halting the project, to the presumed benefit of neighboring properties, or that both will fail, leading to an opposite economic effect (a “loss”) of equal magnitude.   

Question 3.  The sufficiency of any appraisal used for purposes of a “good faith determination” is a matter ultimately committed to the sound judgment of the involved official, a judgment exercised against a background of facts and circumstances peculiar to that official, and informed by the opinions of any competent real estate professional the official may consult.  The Commission cannot state whether an evaluation of “comparables” must be included in any appraisal used to support the “good faith determination” required in this case.

FACTS
The Lanterman Development Center (the “center”) is a state-owned and operated facility located on the border of City of Diamond Bar (the “city”), but within the adjoining City of Pomona.  The center houses developmentally disabled persons.  The state proposes to expand the center by introducing “forensic” patients — people who have committed crimes (often serious felonies), but who are not competent to stand trial due to their developmental disabilities.  The state also intends to house other patients with serious behavioral problems at the center.

In order to accommodate these additional patients, the center will be modified by constructing numerous security improvements to the facility, such as fencing and guard towers, and by adding security personnel.

The center is located near a residential subdivision, a little league field, and a YMCA, all located in the City of Diamond Bar.  Residents in the city have expressed numerous concerns about the center’s expansion, including concerns about the potential security threat posed by the facility — given the types of patients to be placed in the center — the negative aesthetic impacts of guard towers and fencing that would be visible to nearby residents, and anticipated traffic and noise generated by the new use.  Due to these and other concerns, many of the nearby residents have asked the city to take whatever actions may be available to block the center’s expansion.

Councilmember Debbie O’Connor owns and lives in a residence located in the city, approximately 1,500 feet from the center.  It is your understanding that less than 10 percent of the residents of Diamond Bar live within 1,500 feet of the boundaries of the center.

The city has instituted legal proceedings challenging the state’s decision to expand the center on the grounds that:  (1) the state failed to comply with CEQA (by failing to follow procedures correctly, and by producing a substantively inadequate mitigated negative declaration), and (2) violated the due process rights of the city’s residents by failing to properly notify residents or conduct hearings.  In addition, the city has been lobbying both state and federal elected officials in an attempt to persuade the state to change its plans for the center.  Councilmember O’Connor has abstained from participating in these decisions.

ANALYSIS
Questions 1 and 2.
The Act’s conflict of interest provisions prohibit public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  A member of the city council is a public official for purposes of the Act.  (Section 82048.)

The prohibition of Section 87100 applies to specific conduct—making, participating in making, or using one’s official position to influence a decision.  (Regulations 18702.1-18702.4.)  “Making” a governmental decision includes voting on a matter or committing an agency to a course of action.  (Regulation 18702.1(a).)  Litigation decisions (e.g., on commencement of an action, amendment of pleadings, conduct of and response to discovery, law and motion practice, trial preparation, strategy and tactics, settlement negotiations, decisions on appeal and appellate practice, and so on) are considered governmental decisions for purposes of the Act.  Decisions affecting the conduct of the city’s parallel lobbying campaign are also governmental decisions.  

An official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on, among other enumerated economic interests, any real property in which the official has a direct or indirect interest worth $1,000 or more in fair market value.  (Section 87103(b); Regulation 18703.2.)  Councilmember O’Connor has an ownership interest in residential real property within the city, approximately 1,500 feet from the center.  We presume that her interest in her residential real property is valued at $1,000 or more.  Her interest in the property is therefore an economic interest within the meaning of the Act.  

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a material financial effect on that interest.  First, the official decides whether the economic interest is directly or indirectly involved in the decision.  Having established the degree of involvement, the official can identify the materiality standard appropriate to the circumstances.  The official then knows what financial effect would be considered “material” under the Act.  Finally, the official decides whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue. 

Real property is directly involved in a decision if the decision involves, among other things, the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use of that property.  (Regulation 18704.2(a)(2).)  If real property is not directly involved in the decision, it is indirectly involved for purposes of determining materiality.  (Regulation 18702.4(b).)  The governmental decisions at issue involve measures to be taken in opposition to the proposed expansion of the center, and do not include any permitting, licenses, or entitlements relating to councilmember O’Connor’s own real property interest.  This property interest is thus not directly involved in any of the decisions you have described to us.  Rather, it is indirectly involved in these decisions.

For real property interests indirectly involved in a decision, the materiality standard is set by Regulation 18705.2(b).  The materiality thresholds vary with the distance between the official’s property and the property that is the subject of the decision.  The materiality standard appropriate in this case is as follows: when

“(C) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of: 

(i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18705.2(b)(1)(C).)

An effect of any decision is considered “reasonably foreseeable” if there is a substantial likelihood that the effect will actually occur.  So for economic interests indirectly involved in the decision, like councilmember O’Connor’s interest in her residential real property, the official must determine whether it is substantially likely that the decisions will affect the fair market value of the property by $10,000 or more.
  

The decisions in question involve measures to block expansion of the center, whether  through litigation or by lobbying.  Your inquiry on foreseeability reduce down to this: is there a substantial likelihood that these decisions would alter the fair market value of councilmember O’Connor’s home by $10,000 or more?  You argue that the outcomes of litigation and lobbying are inherently unpredictable, and your point is well taken insofar as it refers to predicting the details of one outcome — among many possible outcomes — which will in fact result from the

decision(s) at issue.  However, it is not necessary to predict a specific outcome if it is apparent that many different outcomes could effect the value of this real property by $10,000 or more.   

In this case, if the city fails in its efforts (legal or political) to halt expansion of the center, the value of surrounding real property interests may diminish — this is presumably a major reason behind the effort to forestall the planned expansion.  On the other hand, if the city does manage to block expansion of the center, nearby property owners, such as councilmember O’Connor, will be spared the anticipated drop in property values.  Thus — win or lose — it is reasonably foreseeable that the decisions at issue will have an economic effect on councilmember O’Connor’s property interest.  We do not yet know whether that foreseeable economic effect would equal or exceed $10,000.  It cannot be said, however, that such an outcome is necessarily or inherently unforeseeable.

Question 3
Your final question presumes that councilmember O’Connor will secure an appraisal offering a professional opinion on the magnitude of economic effects on her property foreseeable from the decisions at issue.  An appraisal conducted by a disinterested and otherwise qualified real estate professional will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official’s property.  However, a decision to participate in decisionmaking on the basis of an appraisal is permissible under the Act if and only if the official makes the ultimate factual determination that the appraisal is reliable and correct.  (Bennetts Advice Letter, No. A-97-374.)  

We have advised on numerous occasions in the past (See, e.g. Bennetts Advice Letter, supra; Hardison Advice Letter, No. A-98-142; Confer Advice Letter, No. A-94-345) that an important objective criterion of reliability is express consideration by the appraiser of the factors listed in Regulation 18705.2(b)(4), which provides:

“(4) For a decision which is covered by subdivision (b)(1)(C) or (b)(2)(A) or (b)(3), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (b)(1) and (b)(2) include, but are not limited to:  

    A.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

    B.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

    C.  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

The factors listed in Regulation 18705.2(b)(4), by the express terms of the regulation,  form a mandatory list of core criteria that must be considered in any appraisal.  Other data commonly found in real estate appraisals, such as the known effects of similar projects on comparable properties, are not mentioned in the regulation and are not required to be considered in every appraisal.  The decision whether and when to include “comparables,” or other data useful to the analysis, is left to the informed professional judgment of the appraiser, and to the public official who is ultimately responsible for assessing the reliability of the appraisal.  

The Commission cannot provide you with specific advice on the appropriate contents of an appraisal in this case, apart from the minimal requirements of Regulation 18705.2(b)(4).  The Commission has no way of knowing what information the appraiser may have or may readily acquire, and no way of knowing whether, in light of the data gathered by the appraiser at any given point, professional standards require further information before an opinion is rendered.

You indicate that “acquisition of reasonably similar comparables will be difficult and unusually expensive.”  The Act does not require a theoretically exhaustive or perfect appraisal; in cases where a reliable opinion may be formed without information that would simply make the opinion more reliable, the official may elect to omit the additional information on grounds such as prohibitive cost, so long as that decision is reasonable under the circumstances.  If an appraiser believes that he or she can render a reliable opinion by using alternative kinds of information, the absence of data on “comparables” will not injure the utility of the opinion.  On the other hand, if information is essential to the formation of an opinion on which a public official may lawfully rely, the absence of that information — whatever the cause — destroys the utility of the opinion.

In short, the appraiser must use his or her professional judgment to decide whether information on “comparables” is necessary to an appraisal on which a public official will rely.  Councilmember O’Connor is ultimately  responsible for the reasonableness of her reliance on the appraiser’s opinion.  The Commission can neither assume the role of a professional real estate appraiser, nor relieve councilmember O’Connor of her final responsibility to evaluate the information on which she relies.  It is foreseeable that city council decisions on litigation or a lobbying campaign to halt expansion of the center will have an economic effect on her real property interest.  If an appraisal indicates that that effect will equal or exceed the materiality standards of Regulation 18705.2(b)(1)(C), councilmember O’Connor will be disqualified from any role in this decisionmaking, unless it appears that any effect on her economic interests will not be distinguishable from the effect on the public generally,
 or unless her participation is legally required.
  You have not provided us with information suggesting that either of these exceptions would apply.

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  There is no indication that councilmember O’Connor derives rental income from her residential real property, or will derive such income in the future.  Therefore we need not consider possible effects on the rental value of this property.


�  In Smith v. Superior Court (1994) 31 Cal.App.4th 205, the court considered whether the Act required a county supervisor to disqualify himself from a decision to appeal a preliminary injunction against the construction of a new hospital, since the supervisor was a physician and an employee of the county health department.  The plaintiff in that case sought to compel recusal, contending that the physician and his wife, who was also a physician, faced a potential loss of employment if the county did not appeal the injunction.  The court held that it was not reasonably foreseeable that the decision would affect the job security of the official or his wife.  But the decision in Smith was based on facts peculiar to that case.  In particular, under the facts in Smith none of the potential outcomes of appealing the preliminary injunction would have affected the job security of the official or his wife.  In the


present case, we have the opposite situation; property values will be affected whichever side prevails.   


�  Public officials with financial interests that will be materially affected by a decision may still participate in the decision if the effect on their interests is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect the economic interests of a significant segment of the public.  (Regulation 18707.)


�  Section 87101 permits an official who is otherwise disqualified from making a governmental decision to participate in the decision when the official’s participation is legally required.  The rule does not apply when there is an alternative source of decisionmaking consistent with the statute authorizing the decision.  (Regulation 18708.)





