                                                                    July 13, 1999

Anne M. Maitland

4147 P Street

Sacramento, California  95819

 Re:  Your Request for Advice

         Our File No. A-99-158
Dear Ms. Maitland:

This letter is in response to your request for advice regarding the gift limit provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  May you accept transportation, lodging and meals from the Berlin academy that has offered you a fellowship?

2.  May your husband, who is also a legislative employee, stay at the academy with you when he visits Berlin?  May he accept food and lodging from the academy?

3.  May a friend, who is not a legislative employee, stay at the academy with you if she visits you in Berlin?  May she accept food and lodging from the academy?

CONCLUSIONS
1.  As an award received in a bona fide competition, the benefits you will receive as a fellow with the academy including a monthly stipend, round trip air fare, housing and meals will be considered income rather than gifts.   

2 and 3.  Such payments will be considered income and not gifts to you as long as these benefits are offered to every other fellow in the program.

FACTS
You are a consultant with the Senate Appropriations Committee.  As a consultant, you are responsible for fiscal analyses of tax, local government and transportation legislation.  You have recently been accepted for a six-week fellowship with the American Academy in Berlin (the “academy”) to study aspects of the German tax system.

The academy is a private nonprofit 501(c)(3) organization established in September 1998.  The academy describes itself as an institute for the advanced study of the arts, culture and public affairs.  The academy offers residential fellowships for artists, scholars and professionals who wish to engage in independent study in Berlin.  The academy’s goal is the creation of a new cultural understanding built on the ties between the people of Berlin and the United States.  One old tradition the academy hopes to revitalize is making Berlin once again a major port of call for American scholars engaged in advanced study.

The fellowships offered by the academy are typically for periods of one or two academic semesters.  The academy recently established several short-term (six to eight weeks) fellowships for mid-career professionals in public policy fields and institutions including policy institutes, research centers, media organizations, other non-governmental organizations and international organizations, as well as government agencies.  The public policy fellows will participate in the activities at the Hans Arnold Center with some eight to ten Berlin Prize Fellows.  The program includes lectures, conferences, workshops, readings and other activities on a variety of cultural and policy topics.  Generally, fellows establish a working relationship with a Berlin area institution pertinent to their project.  Benefits include a monthly stipend, round trip air fare, housing, meals, working space with modern telecommunications facilities, and assistance in making institutional and other contacts.  Spouses are welcome to accompany the fellows. 

The fellowships are funded by the Robert Bosch Foundation.  The foundation was founded in 1964, and is one of the largest German industry foundations.  The foundation supports different social activities including public health services; international exchange and mutual understanding between nations’ education, art and culture; and national and social sciences.  The foundation has paid special emphasis on Franco-German, German-American and German-Polish relations.  Many of the activities of the foundation are aimed at giving young people opportunities to improve their knowledge about other countries and cultures and to build networks among future elites in Europe and North America.

For the 1999-2000 academic year, the academy offered short-term fellowships to five applicants out of an applicant pool of 20 to 25.  Applicants were required to be U.S. citizens or permanent residents of the United States, and to be knowledgeable in European and German affairs.  Applicants were also required to submit a resume, a brief statement of purpose for the fellowship, a suggested Berlin affiliation and three letters of recommendation sent independently to the academy.  Applications were reviewed by a selection committee which included scholars, the president of the academy, the executive director of the academy, and a trustee of the academy.  Applicants were selected on the basis of their suitability with the program.

As a fellow, you will be investigating aspects of the German tax system for its possible application to California.  Your research will be integrated into a larger review of the state’s tax structure, which will be published by the Senate Office of Research.  Most of your time will be spent learning two particular aspects of German taxation, the child allowance and environmental taxes.  With regard to the child allowance, you will be collecting statistical information covering a ten-year period and interviewing administrators to learn what aspects of the program have proven particularly successful and where improvements might be made.  In the environmental arena, you will learn how Germany balances taxation of energy consumption with the demand to enhance economic growth.  

ANALYSIS
Applicable Law
The Act imposes a gift limit of $300
 per calendar year for designated employees of state agencies, including the Legislature.  (Section 89503(c).) 

The Act also prohibits a public official from making, participating in making or using his or her official position to influence a decision, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on among other enumerated economic interests:  (1) a source of income of $250 or more within 12 months prior to the time the decision is made, or (2) a donor of a gift or gifts worth $300 or more within 12 months prior to the time the decision is made.  (Sections 87100,  87103(c) and (e).)

Finally, the Act requires that every public official disclose all of his or her economic interests that could foreseeably be financially affected by the exercise of the official’s duties. (Section 81002(c), 87207.)  

Award Received in a Bona Fide Competition
A “gift” is defined as “any payment that confers a personal benefit on the recipient to the extent that consideration of equal or greater value is not received.”  (Section 82028(a).)  The term “gift” also includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  (Section 82028(a).)  Regulation 18946.5 further provides that an award received by a public official in a bona fide competition, unrelated to the one’s status as a public official, will be treated as income under the Act, rather than as a gift.  Thus, awards qualifying under Regulation 18946.5 are not subject to the Act’s restrictions on gifts to public officials.

Whether an award, such as a scholarship or fellowship, is considered to be received in a bona fide competition depends on the specific circumstances surrounding the offer of the award.  In a previous advice letter, we advised that a “Woman of the Year” award provided to Assemblymember Jackie Speier qualified as a bona fide competition unrelated to her official status since an independent panel of judges selected her from of a large pool of contestants representing the fields of medicine, sports, social work, journalism and public service.  (Pritchard Advice Letter, No. A-95-094.)

Based on the facts you provided, the fellowship from the American Academy in Berlin also qualifies as an award received in a bona fide competition.  First, the academy did not limits its pool of applicants to public officials.  The fellowship was offered to mid-career professionals in public policy fields and institutions including policy institutes, research centers, media organizations, other non-governmental organizations and international organizations, as well as governmental agencies.  Second, the application process was a competitive process.  Only five of the approximately 20 applicants were selected for the 1999-2000 academic year.  Applicants were required to submit a resume, a brief statement of purpose for the fellowship, a suggested Berlin affiliation and three letters of recommendation sent independently to the academy.  A selection panel consisting of academy officials and scholars selected the applicants based on their suitability with the program offered by the academy.

As an award received in a bona fide competition, the benefits you will receive as a fellow with the academy, including a monthly stipend, round trip air fare, housing and meals, will be considered income rather than gifts.  

You would like to know whether your husband and a friend may accept food and lodging from the academy.  Generally, a gift given to an official, but designated for the official and his or her spouse, will be considered a gift to the official if the official exercises discretion and control over who will actually use the gift.  (Section 18944.)  Furthermore, an official is considered to have received a gift if the official takes any action exercising direction or control over the gift.  (Section 18941(a).)  We have advised that an official exercises direction or control over a gift by selecting the individual who will receive the gift.  (Hew Len Advice Letter, No. A-97-026; Morrissey Advice Letter, No. A-95-388.)

You indicate, however, that the academy has expressly stated that spouses are welcome to accompany fellows.  Thus, food and lodging for your husband appears to be one of the benefits offered to fellows from the academy.  If this is the case, then such payments would fall within the bona fide competition exception.  The materials included with your request do not mention whether friends are permitted to accompany the fellow.  Therefore, if someone other than your husband receives food and lodging from the academy at your discretion, such payments will be considered gifts to you unless they are also offered to every other fellow in the program.

As indicated above, the benefits offered to you as a fellow will be considered income to you.  As such, you will be required to report the academy as a source of income on your annual statement of economic interests.  Further, you indicate that the results of your studies in Germany will be published by the Senate Office of Research.  Please note that for 12 months after the end of your fellowship, you will be disqualified from making, participating in making or influencing any decision if it is reasonably foreseeable that the decision will have a material financial effect on the academy. 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�   The gift limit amount is adjusted biennially to reflect changes in the Consumer Price Index.  As of January 1, 1999, the amount is $300.  (Section 89503(f)); Regulation 18940.2; see also Section 87013(e).)





