                                                                    August 30, 1999

Ardis J. Troedson

Executive Director

C.O.P.E.

Post Office Box 815

Napa, California  94559

 Re:  Your Request for Advice

         Our File No. A-99-160
Dear Ms. Troedson:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
As a member of the Napa County Children and Families First Commission, and the  executive director of Child Abuse Prevention Services, a nonprofit organization, may you participate in county decisions such as the strategic plan, assuming that the nonprofit’s board of directors will direct the agency to apply for funding from the county?

CONCLUSION
You may not make, participate in making, or use your official position to influence decisions that will result in your income, expenses, assets, or liabilities increasing by $250 in a 12-month period.  Moreover, because the nonprofit organization is a source of income to you, you will be disqualified from participating in any decision that will have a material financial effect on the nonprofit, unless the public generally exception applies. 

FACTS
You have been appointed to the Napa County Children and Families First Commission.  You are the executive director of Child Abuse Prevention Services, also known as COPE (Child or Parent Emergency), a nonprofit organization (“nonprofit”) founded in 1972, as a child abuse prevention agency.  According to your subsequent correspondence dated July 29, 1999, your full- time position as the COPE executive director is a paid position.  You direct and manage this nonprofit and oversee all programs and staff.  You have been the director of COPE since June 1979.  Over the years, the agency has expanded services to include family support and education.  The nonprofit has recently purchased a building in downtown Napa to create a family resource center.

COPE has been contracting for services with Napa County Health and Human Services since 1984.  Recently, Napa County Health and Human Services was announced as the recipient of a state grant entitled ABC (Answers Benefitting Children).  COPE participated in the planning and preparation of the grant and will be the primary implementing agency.  COPE’s annual budget includes other sources of funding which include:  United Way, fundraising, donations, and grants.  Two programs (Kids Turn and CORE training) have very low sliding scale fees for those participants who can afford them, but no one is turned away.  The nonprofit is audited annually and has not been cited for a weakness in the internal control structures or had any reportable conditions in any audit conducted in the past six years.

As the director of COPE, you sit on the executive board of the Napa County Nonprofit Coalition Board of Directors, you co-chair the Parenting Coalition, and you are a member of the Behavioral Health Committee.  The nonprofit administrates and coordinates the Child Abuse Prevention Council of Napa County.  Your letter dated July 29, 1999, states that it is likely that the strategic plan created by the commission could include child abuse prevention as well as early childhood development and education programs.  If requests for proposals are issued by the commission for program development/services in these areas, it is highly probable that the COPE Board of Directors will direct the nonprofit to apply to the county for funding.

You are married to Dennis C. Troedson, a retired elementary school teacher who is not working at this time.  You have four grown children who live on their own, independent of you and your husband.  You own your home in Napa, and own one rental property.  The rental is a single-family home that you have been renting to the same family for several years.  You have no other business interest in Napa County.  You serve on a board at your church, St. John’s Lutheran, but do not serve or volunteer on any other nonprofit board or organization.

ANALYSIS
A.  Introduction.
The Act’s conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency....”  (Section 82048.)  As a member of the Napa County Children and Families First Commission, you are a public official under the Act.  

The conflict of interest analysis under the Act consists of several tests, including:          (1) A public official must be making, participating in making, or using his or her official position to influence a governmental decision, (2) and it must be reasonably foreseeable that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official’s immediate family, or on any one of six statutorily identified economic interests of the official (see below).

You will have a conflict of interest in a decision if the decision will have a reasonably foreseeable
 material financial effect on your economic interests which is distinguishable from the effect on the public generally.

B.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict of interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

A public official “makes a governmental decision,” when the official, among other things, votes on a matter.  (Regulation 18702.1.)  A public official “participates in making a governmental decision,” when he or she, among others things, advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by conducting research or making any investigation that requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, that requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18702.2.)  Using one’s official position to  influence a decision includes contacts, appearances before, or otherwise attempting to influence any member, officer, employee, or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18702.3(a).)   

C.  Economic interests. 
1.  Introduction.
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  As mentioned above, Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

·
An interest in a business entity in which a public official has a direct or indirect investment
 of $1,000 or more.  (Section 87103(a); Regulation 18703.1(a).)     

An interest in a business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); Regulation 18703.1(b).)

An interest in real property in which a public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b); Regulation 18703.2.)

Any source of income to the public official which aggregates to $250 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

Any source of gifts to the public official if the gifts aggregate to $300
 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family increasing or decreasing by at least $250 in any 12-month period.

(This is sometimes known as the “personal effects” rule.)

(Section 87103, Regulation 18703.5.)

2.  Child or Parent Emergency (COPE).
The term “business entity” does not include nonprofit organizations.  (Section 82005.)  Therefore, the organization itself would not be considered an economic interest of yours.  However, the salary you receive from the nonprofit would be an economic interest of yours. 

(Section 87103(c).)

3.  Real Property.
You own real property in the jurisdiction.  We assume that you have an interest in your real property of $1,000 or more.  You state in your letter dated July 29, 1999, that you could not see how the decisions regarding the strategic plan could have any effect on your personal residence or the rental property.  You further state that any decision or plans approved by the commission would not have a connection to these properties.

A conflict of interest may arise, however, where a particular decision of the Napa County Children and Families First Commission will result in your personal expenses, income, assets, or liabilities increasing or decreasing by $250 or more in a 12-month period, irrespective of the source of income.  (Section 87100; Regulation 18703.5 (the personal effects rule); Underwood Advice Letter, No. A-96-234; Torrance Advice Letter, No. I-89-142.)   

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interests?
An effect of any decision is considered “reasonably foreseeable” if there is a substantial likelihood that the effect will actually occur (see below).  Your facts state that it is likely that the strategic plan created by the commission could include child abuse prevention....  You also state that “if requests for proposals are issued by the commission for program development/services in these areas, it is highly probable that the COPE Board of Directors will direct the nonprofit to apply to the county for funding.  Based on the facts you have provided, we find that at this time is not reasonably foreseeable that there would be a material financial effect on your economic interest.  When it becomes reasonably foreseeable that the decision will affect your economic interest, the following analysis should be applied.  This may occur, for example, when a decision regarding a specific contract is before the commission or the final strategic plan is before you.

Now that we have identified your economic interest as being COPE, a source of income to you, we must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on that economic interest.  First, we must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, we must then apply the appropriate standard 

to determine whether the financial impact of the decision will be material.  (Regulation 18700(b)(5).)  Once we find the applicable materiality standard, we must determine whether it is reasonably foreseeable that the materiality standard will be met.  (Regulation 18700(b)(6).)

1.  Is the economic interest directly or indirectly involved in the decision?


A source of income is directly involved in a decision if the source of income initiates, is a named party in, or is the subject of the proceeding.  (Regulation 18704.1(a).)  A source of income is the “subject of a proceeding” if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the person.

 (Regulation 18704.1(a)(2).)  A source of income not directly involved in a governmental decision, but that is impacted by the decision, is indirectly involved in the decision.  (Regulation 18704.1(b).)

COPE will be directly involved in any governmental decision relating to a contract between the commission and COPE.  Depending on the particular facts of the decision, COPE also may be indirectly involved in commission decisions.

2.  What is the appropriate materiality standard?

As described above, COPE will be directly involved in any governmental decision relating to a contract between the commission and COPE.  Generally, if the official’s source of income is directly involved in a decision, any reasonably foreseeable effect of the decision is deemed to be material.  (Regulation 18705.3(a), copy attached.)

COPE will also be indirectly involved in decisions.  If an official’s source of income is indirectly involved in a decision, the official must locate the applicable monetary threshold in Regulation 18705.3(b)(2) to determine whether the effect of the decision is material, and if the effect of the decision is deemed material under the “nexus test.”  

The nexus test prohibits a public official from accomplishing as an official that which the official receives compensation in his or her private capacity.  Under the nexus test, any reasonably foreseeable effect of a decision is deemed to be material if there is a nexus between the purpose for which the official receives income and the governmental decision.  (Regulation 18705.3(c).)  A nexus exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided or hindered by the decision.  (Regulation 18705.3(c).)  

As the executive director of COPE, you have a duty to secure funding for its programs.  A decision by the commission to award funding to an entity other than COPE would hinder your efforts.  Therefore, we find that a nexus exists between the purpose for which you receive income in your private capacity and decisions concerning contracts with entities that compete with COPE for funding.  For a further analysis regarding nexus, we would need to receive more facts regarding exactly what the commission will be doing and how COPE would be involved in that process. 

3.  Is it reasonably foreseeable that the applicable materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantially likelihood that it will occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  When the effect of a decision is deemed to be material under the applicable materiality regulation, the official must determine whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one-penny” rule—if any financial effect is reasonably foreseeable, the official will have a disqualifying financial interest in the decision.

When a governmental decision is before the commission that would involve granting funds to COPE, it would be reasonably foreseeable that the decision will have a financial effect on COPE because the entity will receive funding as a result of the decision.  (Rankin Advice Letter, No. A-94-310.)  It is also reasonably foreseeable that a decision to provide funding to entities other than COPE will have a negative financial effect on COPE.  (Dunsford Advice Letter, No. A-97-369.)

Accordingly, at that time, you would have a disqualifying financial interest in commission decisions regarding a contract for funding between the Napa County Children and Families First Commission and COPE.  Furthermore, depending on the facts of the governmental decision, you also may have a disqualifying financial interest in other commission decisions where your economic interest is indirectly involved.  Where the nonprofit corporation will be indirectly affected, the materiality standard is set forth in Regulation 18705.3(b)(2).  

Public Generally Exception
Although a public official may have a financial interest in a decision, the official may still participate in the decision if the material financial effect of the decision is not distinguishable from the effect on the public generally.  This exception is commonly referred to as the “public generally” exception.  For appointed members of boards and commissions, the public generally exception applies if:

  “(1)  The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.

    (2)  The member is required to have the economic interest the member represents.

    (3)  The board’s or commission’s decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.

    (4)  The decision of the board or commission will financially affect the member’s economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.”  (Regulation 18707.4(a).) 

Because we do not have the necessary facts to determine whether the public generally exception applies, this determination must be left to you.  However, if you want us to further analyze this exception, please provide us with the facts pertaining to the above-cited criteria.  I am attaching an advice letter that analyzes the public generally exception (Bennett Advice Letter, No. A-98-239).  As you can see, this exception is narrowly applied and each decision would need to be analyzed separately.  If we can assist you in this determination, please feel free to provide us with additional facts.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Whether the financial consequences of a given governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


�  Section 87103 defines an ‘indirect investment’ or interest as any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


�  The gift limit amount is adjusted biennially by the Commission to reflect changes in the Consumer Price Index.  As of January 1, 1999, the amount is $300.  (Section 87103(e), Regulation 18940.2.)





