                                                                    July 1, 1999

Robin L. Clauson

Assistant City Attorney

City of Newport Beach

Post Office Box 1768

Newport Beach, California  92658-8915

 Re:  Your Request for Advice

         Our File No. I-99-164
Dear Ms. Clauson:

This letter is in response to your request, on behalf of Councilmember Tod Ridgeway, for advice regarding the provisions of the Political Reform Act (the “Act”).
   Because you are not yet able to present all facts material to consideration of the question presented, we can provide only informal assistance at this point.  (Regulation 18329(b)(2).)

QUESTION
May Councilmember Tod Ridgeway participate in discussions and decisions relative to the leasing, or future development of properties located at 15th, 16th, and 17th Streets adjacent to Newport Harbor?
CONCLUSION
Councilmember Ridgeway may be disqualified from making, participating in making, or using his official position to influence the decisions to which you refer.  But since the substance of these decisions is entirely unknown at present, such that their economic impact on nearby properties cannot be measured, it is not currently possible to determine whether any of these decisions might have a reasonably foreseeable, material financial effect on Councilmember Ridgeway’s economic interest in his residential real property.  When it becomes clear what decisions will come before the city council, it should be possible to make this determination.

FACTS
Councilmember Tod Ridgeway owns his personal residence near Newport Beach Peninsula, adjacent to the waters of Newport Harbor.  The City of Newport Beach ("the City") owns two parcels of property located at 15th, 16th and 17th Streets, also adjacent to Newport Harbor.  The first property is owned by the City both as uplands property and as tidelands, held in trust pursuant to a legislative grant.  The City leases the property to American Legion Post 291.  The property is improved with a parking lot, dry boat storage area, an anchorage, a 55 slip marina, a clubhouse, and a bar.  The American Legion's lease expires on March 15, 2000.  

The second property is a mobilehome park known as Marinapark, consisting of 58 mobilehome spaces leased by the City to 58 individuals.  Those leases expire on March 15, 2000.  The American Legion property is located approximately 500 feet, and the Marinapark property  approximately 1,000 feet, from Councilmember Ridgeway's residence.  The leases could be renewed, under the same or different terms, or the leases could be allowed to expire with different uses approved.  Because future uses are unknown at this time, it is unknown what impact they would have on the area.  Some suggested uses of the Marinapark property include development of a hotel, a marina, or other uses accessible to the public.  Various other options may be explored as March, 2000 approaches.

ANALYSIS
Your question implicates the Act’s conflict of interest provisions, which prohibit public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a member of the city council, Mr. Ridgeway is a public official governed by these provisions of the Act.  (Section 82048.)

The prohibition of Section 87100 applies to specific conduct—making, participating in making, or using one’s official position to influence a decision.  (Regulations 18702.1-18702.4.)   Your advice request presumes that Councilmember Ridgeway will at some point be making, participating in making, or using his official position to influence city action on renewal or renegotiation of real property leases, or on alternative land use options, all of which are clearly “governmental decisions” within the meaning of the Act.  

An official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on (among other enumerated economic interests) any real property in which the official has a direct or indirect interest worth $1,000 or more in fair market value.  (Section 87103(b); Regulation 18703.2.)  Councilmember Ridgeway has an ownership interest in residential real property some 500 and 1,000 feet from the two properties whose future will be decided next year.  We presume that Councilmember Ridgeway’s interest in his residential real property is valued at $1,000 or more; he therefore has an economic interest in this property. 

Once an official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a material financial effect on that interest.  First, the official decides whether the economic interest is directly or indirectly involved in the decision.  Having established the degree of involvement, the official can identify the materiality standard appropriate to the circumstances.  The official then knows what financial effect would be considered “material” under the Act.  Finally, the official decides whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue. 

Real property is directly involved in a decision if the decision involves, among other things, the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use of that property.  (Regulation 18704.2(a)(2).)  If real property is not directly involved in the decision, it is indirectly involved for purposes of determining materiality.  (Regulation 18702.4(b).)  The governmental decisions at issue relate to uses of two properties in which Councilmember Ridgeway has no economic interest, and do not include any permitting, licenses, or entitlements relating to his own real property interest.  Councilmember Ridgeway’s real property interest is thus not directly involved in any of the decisions you have outlined to us.  Rather, it is indirectly involved in these decisions.

For real property interests indirectly involved in a decision, the materiality standard is set by Regulation 18705.2(b).  The materiality thresholds vary with the distance between the official’s property and the property that is the subject of the decision.  The materiality standard appropriate in this case is as follows: when

“(C) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of: 

(i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18705.2(b)(1)(C).)

An effect of a decision is considered “reasonably foreseeable” if there is a substantial likelihood that the effect will occur.  For economic interests indirectly involved in the decision, like Councilmember Ridgeway’s interest in his residential property, the official must determine whether it is substantially likely that the decision will affect the fair market value of his property by $10,000 or more.
  This is the point at which analysis falters, through lack of essential data.

The problem reduces down to this:  You state that, although there are some suggestions in the air, there are no concrete proposals for the use of these properties, and it is therefore presently unknown what impact any future use may have on the area.  By extension, it is impossible to forecast the economic effect of any decision relating to these incohate proposals.

At some point in the future Councilmember Ridgeway will presumably be called upon to make (or participate in making) decisions on particular proposals for the two properties at issue.  It should then be possible for him to measure the foreseeable economic effects of those decisions on his real property interest.  If it appears that the effect of any decision will meet the materiality standards of Regulation 18705.2(b)(1)(C), he will be disqualified from any role in that decision, unless it can be shown that any effect on his economic interests will not be distinguishable from the effect on the public generally,
 or unless his participation is legally required.
  But until much more is known about the decisions he will actually face, it is impossible to determine whether Councilmember Ridgeway would have a disqualifying financial interest in those decisions.

If you have any other questions on this matter, please contact me at (916) 322-5660.

                                                 Sincerely,

            
                                     Steven G. Churchwell

                                                 General Counsel

                                                By: Lawrence T. Woodlock

                                                            Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requester with immunity.  Regulation 18329(c)(3).


�  There is no indication that Councilmember Ridgeway derives rental income from his residential real property, or will derive such income in the future.  Therefore we need not consider possible effects on the rental value of this property— or on tenants who might be disqualifying sources of income to him.  (Section 87103(c).)


�  Public officials with financial interests that will be materially affected by a decision may still participate in the decision if the effect on their interests is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect the economic interests of a significant segment of the public.  (Regulation 18707.)


�  Section 87101 permits an official who is otherwise disqualified from making a governmental decision to participate in the decision when the official’s participation is legally required.  The rule does not apply when there is an alternative source of decisionmaking consistent with the statute authorizing the decision.  (Regulation 18708.)





