                                                                    June 16, 1999

Walt Pachucki

TEAM Engineering & Management, Inc.

Post Office Box 1265

Bishop, California  93515-1265

 Re:  Your Request for Advice

         Our File No. I-99-169
Dear Mr. Pachucki:

This letter is in response to your request for advice on behalf of William Hutchison and Andrew Zdon regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Pursuant to your request we have expedited our response to you. 

Any person may request the Commission to provide written advice with respect to their duties under the Act.  (Section 83114.)  However, since these officials are not yet “consultants” for the district, we are treating your request as one for informal assistance.
  Please note that we do not provide advice regarding conflict of interest laws outside of the Act.  (Section 83111.)

QUESTIONS
1.  Does the Act prohibit Mr. Hutchison and Mr. Zdon from consulting simultaneously for the Tri-Valley Groundwater Management District on the proposed USFilter project and for Inyo County on the proposed Western Water project?

2.  If TEAM is selected by the district to conduct a hydrological study on the proposed USFilter project, will Mr. Hutchison and Mr. Zdon have a conflict of interest in the decision by the district to approve the project?

CONCLUSIONS
1.  The Act does not prohibit consultants from contracting with two separate governmental entities.  The Act only prohibits consultants from making, participating in making, or using their official position to influence a decision in which they have a financial interest.  The Act also does not compel the district to reject or accept TEAM’s proposal.  To the extent that your question concerns the contracting process of the district, we cannot address it since it is outside the scope of the Act.  Further, we cannot opine as to whether the district may, under other laws, reject TEAM’s proposal on the basis that TEAM is presently contracting with Inyo County.

2.  If selected, Mr. Hutchison and Mr. Zdon would not have a conflict of interest in completing a hydrological study of the Tri-Valley area and advising the district as to the potential impacts of the USFilter’s proposed groundwater export project because the decision to approve the project is not substantially likely to have a material financial effect on TEAM. 

FACTS
Mr. Hutchison and Mr. Zdon are employees of TEAM Engineering & Management, Inc. (“TEAM”).  Mr. Hutchison has acted as a hydrology consultant to Inyo County since 1985.  

Mr. Zdon was an employee of Inyo county in 1991 and 1992, and has acted as a hydrology consultant to Inyo County since 1993.  TEAM has a current contract with Inyo County to provide general consulting on water resources issues, and both Mr. Hutchison and Mr. Zdon work on these projects.  Neither Mr. Hutchison nor Mr. Zdon have an ownership interest in TEAM. 

TEAM’s current work for the county is limited to reviewing the proposal to export groundwater from the Olancha area by Western Water Corporation.  This contract expires on June 30, 1999 (the normal expiration of TEAM’s annual contract at the end of the fiscal year), and a new contract is anticipated that will limit TEAM’s consulting work to one specific project—reviewing the Western Water Groundwater Export Project.  TEAM’s work on that project has been and will be to review the hydrological work completed by the project proponent’s hydrology consultant and advise the county as to the work’s completeness and technical accuracy.  You also anticipate that TEAM’s future work may include assisting the county in developing mitigation and monitoring plans associated with the proposed export project.  The Western Water project is located in Olancha, approximately 80 miles south of the Tri-Valley area.  Although the geology and hydrology of the Olancha and Tri-Valley areas are similar, they are not hydrologically connected.

In March 1999, the Tri-Valley Groundwater Management District (“district”) requested qualified consultants to submit proposals to complete a hydrological study of the Tri-Valley area (Benton, Hammill, Chalfant area of southeastern Mono County), and to complete an Environmental Impact Report (“EIR”) of a potential groundwater export project proposed by USFilter.  MHA Environmental Consulting, Inc. (“MHA”) and TEAM submitted a proposal on May 7, 1999.  MHA would be primarily responsible for completing the EIR, and TEAM would be primarily responsible for completing the hydrological study.  Based on specific statements made in the district’s Request for Proposal, you anticipate that Mr. Hutchison and Mr. Zdon, if selected, will be considered consultants for the district and thus be required to file a statement of economic interest.

On May 24, 1999, MHA and TEAM were interviewed by representatives of the district. Among the interview panelists was Dan Lyster.  At this interview, MHA and TEAM presented their qualifications to complete the work and a recommended approach.  TEAM’s work for Inyo County was highlighted during the presentation because of the similar nature of the hydrology in the two areas.  TEAM’s experience on the Western Water project was specifically mentioned. 

On June 9, 1999, Mr. Lyster called to inform you that if MHA and TEAM were to be selected to complete the work for the district, a potential conflict of interest issue may arise with TEAM’s continued involvement with reviewing the Western Water project for Inyo County.  

In a telephone conversation on June 15, 1999, Mr. Hutchison stated that USFilter’s proposed groundwater export project would not have any affect on the contract between TEAM and Inyo County, and would not in any other way have a financial effect on TEAM, other than the fact that TEAM will be receiving revenue as a result of the contract with the district, the performance of which will be carried out by Mr. Hutchison and Mr. Zdon.

ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  The conflict of interest provisions of the Act only regulates the conduct of public officials.  If TEAM is selected by the district to conduct the study, 

Mr. Hutchison and Mr. Zdon, as consultants, would be public officials for purposes of the Act.
  (Section 82048.)  The term “public official” does not include business entities.  (Id.)

Participating in Making a Governmental Decision
A public official participates in making a governmental decision when, acting within the authority of his or her position, the official advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review by: 

(1) conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or (2) preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18702.2(b).)

By completing a hydrological study of the Tri-Valley area and advising the district as to the potential impacts of USFilter’s proposed groundwater project, Mr. Hutchison and Mr. Zdon will be participating in the district’s decision to approve the project.

Economic Interests
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated “economic interests”: (1) any source of income of $250 or more provided to, received by or promised to the official within 12 months prior to the time the decision is made; or (2) any business entity in which the official is a director, officer, partner, trustee, employee or holds any position of management.  (Section 87103(c) and (d).)

Mr. Hutchison and Mr. Zdon are employees of TEAM, which currently has a contract with Inyo County.  As employees of TEAM, Mr. Hutchison and Mr. Zdon have an economic interest in TEAM pursuant to Section 87103(d).  In addition, TEAM is a source of income to 

Mr. Hutchison and Mr. Zdon.  Presumably, Mr. Hutchison and Mr. Zdon have each received $250 or more from TEAM within the previous 12 months.

Accordingly, Mr. Hutchison and Mr. Zdon may not make, participate in making or use their official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on TEAM.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interest?
Once the official identifies his or her economic interest, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on the economic interest.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, the official must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After the official finds the pertinent materiality standard, he or she must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Direct or Indirect Involvement
A business entity is directly involved in a decision if the person is the named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  A person is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a person is not directly involved in the decision, the person is indirectly involved for purposes of applying the materiality standards.  TEAM will be indirectly involved in the decision by the district to approve USFilter proposed groundwater export project.

2.  What is the appropriate materiality standard?
For business entities that are indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(b).  The materiality thresholds in the regulation vary depending upon the size of the business entity.  For relatively small businesses indirectly involved in a decision, the effect of a decision is material if it will result in an increase or decrease in:  (1) gross revenues of $10,000 or more in a fiscal year; (2) existing expenses of $2,500 or more in a fiscal year; or (3) value of assets or liabilities of $10,000 or more.  (Regulation 18705.1(b)(7).)

3.  Is it reasonably foreseeable that the materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  With this in mind, the important question may now be framed:  Is it substantially likely that the district’s decision to approve USFilter’s proposed groundwater export project will affect TEAM in the manner described in Regulation 18705.1(b)?  

Mr. Hutchison indicated that his and Mr. Zdon’s work for the district would not have any affect on the contract between TEAM and Inyo County, and would not in any other way have a financial effect on TEAM, other than the fact that TEAM will be receiving revenue as a result of the contract with the district, the performance of which will be carried out by Mr. Hutchison and Mr. Zdon.  Based on these facts,
 Mr. Hutchison and Mr. Zdon do not have a conflict of interest in completing a hydrological study of the Tri-Valley area and advising the district as to the potential impacts of USFilter’s proposed groundwater export project because the decision to approve the project is not substantially likely to have a material financial effect on TEAM.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Section 18329(c)(3).)


�  Apparently, Mr. Hutchison and Mr. Zdon are also public officials for Inyo County.  However, your facts do not implicate any decision that is before Inyo County.  Therefore, we do not address whether these officials have a conflict of interest in any decision to be made by Inyo County.


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable only to the extent that the facts provided to use are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)





