September 13, 2000

Patricia Tyrrell

Deputy County Counsel

Napa County

1195 Third Street, Room 301

Napa, California 94559

 Re:  Your Request for Advice

         Our File No. I-99-171
Dear Ms. Tyrrell:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request does not include material facts necessary to fully assess the situation of each Napa County Children and Families Commission member, we are unable to provide you with formal written advice.
  However, in order to provide you with some guidance, we are providing you with informal assistance which we hope will be helpful to you.  Please bear in mind that this letter is based on the facts you have presented to use.  The Commission does not act as a finder of fact in providing advice.  

(In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  May a member of the Napa County Children and Families Commission (“NCCFC”) participate in a decision involving fund allocations which might result in a reasonably foreseeable material financial effect on the economic interest of the member? 

2.  Would an ordinance specifying that each member of NCCFC be appointed to represent a particular economic interest make the “public generally” exception applicable for purposes of the conflict of interest analysis?

CONCLUSION
1.  A NCCFC member may not participate in a decision involving a funding allocation to an economic interest of that member.  However, where all the requirements of the “public generally” exception provided by 18707.4(a) are met, a NCCFC member may participate in funding allocation decisions relating to other similar entities.

2.  Such an ordinance is unnecessary since all statutory requirements for the “public generally” exception are contained in California Health and Safety Code Section 130140(a)(1)(A).

FACTS
According to your correspondence and phone conversations with FPPC staff counsel, you are Deputy County Counsel for the County of Napa and are writing to request advice on behalf of the appointed members of the Napa County Children and Families First Commission (“NCCFC”). 

The NCCFC was established pursuant to the California Children and Families Act 

(“CCF Act”), passed by voters in 1998.  (California Health and Safety Code Sections 130100 - 130155.) This law requires that an additional surtax on cigarettes and tobacco products be distributed to counties for developing a comprehensive, integrated system of early childhood development services. 

The CCF Act has the purposes of promoting, supporting, and improving the early development of children from the prenatal stage to five years of age through the establishment, institution, and coordination of appropriate standards, resources and integrated and comprehensive programs emphasizing community awareness, education, nurturing, child care, social services, health care, and research.  (California Health and Safety Code Section 130100.)  Members of the county commissions established by the CCF Act are appointed as follows:

  “(i) Two members of the county commission shall be from among the county health officer and persons responsible for management of the following county functions: children’s services, public health services, behavioral health services, social services, and tobacco and other substance abuse prevention and treatment services.

  (ii) One member of the county commission shall be a member of the board of supervisors.

  (iii) The remaining members of the county commission shall be from among the persons described in clause (i) and persons from the following categories:  recipients of project services included in the county strategic plan; educators specializing in early childhood development; representatives of a local child care resource or referral agency, or a local child care coordinating group; representatives of a local organization for prevention or early intervention for families at risk; representatives of community-based organizations that have the goal of promoting nurturing and early childhood development; representatives of local school districts; and representatives of local medical, pediatric, or obstetric associations or societies.”  (California Health and Safety Code Section 130140(a)(1)(A).)

Individuals appointed to represent the categories identified in subsection (iii) are referred to as “community members” in the “Community Planning Process” chapter of the NCCFC document entitled Community Plan of the Napa County Children and Families Commission (“Community Plan”).

Because a number of the members of NCCFC own or work for such nonprofit or for-profit entities, you are inquiring as to whether a potential conflict of interest will preclude these members from participating in decisions involving funding allocations.  

You have also inquired about the “public generally” exception.  You would like to know if the County should amend its NCCFC ordinance to identify the economic interest each member is appointed to represent in order for this exception to be applicable.

You have provided the following information based on the “assuming office” Statements of Economic Interests
 (“SEI”) for each NCCFC member
:

1.  Kristie Brandt:  Ms. Brandt is appointed to represent Napa County Health and Human Services where she serves as the Health Programs manager and director of the Maternal and Child Health Division.  Ms. Brandt also works for a private medical practice as a nurse practitioner.  She has received $250 or more in the last 12 months from each of these entities.  She also receives income for providing consulting services such as training and speaking as part of seminars and engagements.
  Entities which have contracted with Ms. Brandt for these services and from whom she has received $250 or more in income are the Harvard Children’s Hospital, WestEd/Infant Mental Health Development Program (state-funded nonprofit program), Alameda County, and Madera County.  Both Harvard Children’s Hospital and WestEd are nonprofit programs.

In conjunction with her duties as a board member of the Brazelton Foundation, 

Ms. Brandt has received payments over $250 for travel expenses associated with training, board meetings, and events of this nonprofit organization.  Additionally, she received a reimbursement of over $300 for travel expenses from the Northern Trust Bank, a for-profit entity.  Her husband is a California Highway Patrol Officer who receives a salary from the State of California.  They own a personal residence in Napa, California

2.  Dan Corsello: Mr. Corsello is appointed to NCCFC as a community member.  He is the executive director of the Van Loben Sels Foundation, a private for-profit entity from whom he has received $250 or more of compensation.  He also receives PERS retirement benefits in addition to income for his services as a health care consultant under a contract with the county of Napa. 

He and his wife own a primary residence in the city of Napa.   Ms. Corsello has received $250 in payments from Napa County under a personal services contract with the Flood Control Project.

3.  Jackie Dollar: Ms. Dollar was appointed to the NCCFC as a community member and serves as the chairperson of the commission.  She is the Director of Napa/Solano Head Start, a federally funded, nonprofit program.  She has been paid $250 or more for her work with Head Start.  Additionally, she provides and receives income for training and consultation services to certain federal and nonprofit agencies nationally.  However, she does not provide consultation services to any entities within Napa county.  Ms. Dollar has an investment of $1,000 or more in a mutual fund.  Her husband is employed full-time with the State of  California.  Both reside in the city of Napa where they own a home.

4.  Patricia Jennings: Ms. Jennings was appointed to the NCCFC as a community stake holder.  She is the Executive Director of the Montessori Family Center, a nonprofit, educational corporation located in St. Helena.  She serves as a lecturer and Director of Intern Teachers at 

St. Mary’s College Graduate School of Education located in Moraga, California and is an early child development instructor at Pacific Union College located in Angwin, California.  She also engages in private consulting for West Ed, a nonprofit, educational corporation.  Additionally, Ms. Jennings is the CEO for Jennings Artist Management, a private music management business. From each of these entities, she has received payments of $250 or more in the last 12 months.  

She is married to Andre La Velle who is compensated for his services as a music teacher and maintenance supervisor by the Montessori Family Center.  Mr. La Velle also is a musician and leader of the Andre La Velle Jazz Quartet.  She has an outstanding loan of $250 or more with an individual residing in Napa.  Ms. Jennings owns a home in Napa.

5.  Teresa Longoria: Ms. Longoria was appointed to represent Napa County Health and Human Services where she serves as director.  As such, she has received $250 or more in payments as salary from Napa County within the past 12 months.  

She has an outstanding student loan for an amount over $10,000 with FNB, Chicago, a commercial lending institution.  She owns a primary residence in Napa with her spouse.  Her spouse is employed as a supervisor with Pacific Bell of Napa.

6.  Tina Persaud: Ms. Persaud was appointed to NCCFC as a community member.  She currently serves as the director and trustee of Young World of Learning, Inc., a private for-profit business entity.  She has received payments of $250 or more from Young World of Learning in the last 12 months as compensation for this position.  

Ms. Persaud owns rental properties located on Republic Street (three units) and Tallac Street.  She also owns her primary residence.  All properties are in Napa.  Ms. Persaud receives rental income for each property she owns.  

Ms. Persaud has an outstanding loan with William D. Johns which exceeds $10,000 and which is not secured by her principal residence.  She has another outstanding loan from First Nationwide Mortgage Company not secured by her principal residence with a balance exceeding $10,000.

7.  Ardis Troedson: Ms. Troedson was appointed to NCCFC as a community member.  She is the Executive Director of Child or Parent Emergency (“COPE”), a nonprofit organization with 501(c)(3) tax exempt status, from whom she has received payments of $250 or more in the past 12 months.  Ms. Troedson has an investment of over $10,000 in Emerson Electric stock.  Emerson Electric is listed on the New York Stock Exchange.

Ms. Troedson owns her personal residence and rental property on Lorac Court, both in Napa.  She collects rental income from a tenant residing at the Lorac property.  Her husband is a retired elementary educator.

8.  Kathryn Winter: Ms. Winter was appointed to NCCFC because she is a member of the Napa County Board of Supervisors.  She also serves as a Hub Manager for the Napa County Council for Economic Opportunity, a nonprofit agency, and has received payments of $250 or more within the preceding 12 months as compensation for her services.  Additionally, she has received $125 in a gift or gifts from the Napa Valley Wine Auction.

She is married to a writer who receives compensation from the Napa County Council for Economic Opportunity and from a magazine doing business outside of Napa County.  The Winters own their personal residence in Napa.  

ANALYSIS
The primary purpose for the conflict of interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of several economic interests identified in Sections 87103(a) through (e).

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Please note that only formal written advice confers the immunity provided under Section 83114(b) and Regulations 18329(b)(7).  Informal assistance does not provide immunity.  (Section 83114(b); Regulation 18329(c)(3).) 





�  If a member has acquired any additional economic interests in the time since his or her SEI was submitted, such economic interests also must be examined under the conflict of interest analysis.  Since we cannot analyze economic interests which are not included herein, this advice letter does not draw conclusions nor confer immunity with regard to any economic interests which are not identified in this letter.  Alternatively, if a particular source of income did not make payments to a member within 12 months prior to the time the decision is made, that source of income will not be considered an economic interest under the conflict of interest rules.  However, for purposes of this letter, we assume the time threshold for a decision will be within 12 months of the time payments from sources reported on the submitted SEIs were received.


�  We have not received information for Connie Battisti.  Therefore, we cannot conduct a conflict of interest analysis for this NCCFC member.


�  Please be aware that the Act contains a ban against the receipt of honoraria.  (Section 89502.)  We are unable to analyze this issue as part of this advice request.  However, we have enclosed a honoraria fact sheet which may provide additional guidance on this matter.








