                                                                    July 8, 1999

Alan J. Pope, Esquire

Legal Division, Longs Drug Stores

141 North Civic Drive

Walnut Creek, California  94596

 Re:  Your Request for Advice

         Our File No. I-99-173
Dear Mr. Pope:

This letter is in response to your request for advice on behalf of Cooky Quandt regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  Since you have not provided all of the material facts, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8).)  

Please be advised that the Commission does not provide advice regarding past conduct.  (Regulation 18329(b)(8).)  Therefore, nothing in this letter should be construed as evaluating any conduct that has already taken place.

QUESTION
Is Cooky Quandt, a former inspector with the California State Board of Pharmacy, subject to the one-year ban in Section 87406?

CONCLUSION
Ms. Quandt is subject to the one-year restriction if her former position involved the making of, or participation in, decisions that had a material effect on any financial interest.  We currently do not have sufficient facts to make this determination.

FACTS
 Cooky Quandt was formerly an inspector for the California State Board of Pharmacy (“pharmacy board”).  Her duties involved investigation of consumer complaints made to the pharmacy board.  After investigations were conducted, reports were sent to the board.  Such reports were to be written, for the most part, in an unbiased manner.  However, pharmacy board inspectors could state their opinions on matters involving temporary restraining order cases, corresponding responsibility cases, gross negligence cases, clearly excessive furnishing cases, and incompetence cases.  Decisions as to any action taken against a licensee or licensees were made only by the supervising inspectors, the executive officer, and ultimately the members of the pharmacy board.  Ms. Quandt also participated in informal office conferences with licensees.  In those conferences, recommendations were made by the supervising inspector.  Ms. Quandt was not a supervising inspector and made no decisions affecting licensees.


ANALYSIS
One-Year Ban
Section 87406 prohibits specified state employees, for one year after leaving state service, from being paid to communicate with their former agency in an attempt to influence legislative or administrative action or any action or proceeding involving a permit, license, contract or the sale or purchase of goods or property.

1.  Who is covered under the one-year ban?
The one-year prohibition applies to employees who are designated in their former agency’s conflict of interest code.  Ms. Quandt’s former position with the pharmacy board was not designated in the Department of Consumer Affair’s conflict of interest code.  However, the one-year ban also applies to employees who made or participated in the making of governmental decisions that had a reasonably foreseeable material effect on any financial interest.  In other words, the one-year prohibition applies to former state employees who should have been designated in their former employer’s code.  (Regulation 18746.1(a)(2).)

A state employee “makes a governmental decision” when, acting within the scope of his or her authority, he or she:  1) votes on a matter; 2) appoints a person; 3) obligates his or her agency to any course of action; 4) enters into any contractual agreement on behalf of his or her agency; or 5) determines not to act, unless the determination is made due to a conflict of interest.  (Regulation 18702.1.)

 A state employee “participates in making a governmental decision” when he or she negotiates (without significant substantive review) with a governmental entity or private person regarding a governmental decision, or when he or she advises or makes recommendations to the decisionmaker (either directly or without significant substantive review), by conducting research or an investigation or by presenting any report, analysis or opinion, which requires the exercise of independent judgment on the part of the employee and the outcome or purpose of which is to influence the decision.  (Regulation 18702.2 (copy enclosed).)  We have advised that an employee participates in the making of a governmental decision, even if it is reviewed by several of his superiors, if any of the following apply:  1) the superiors rely on the data or analysis prepared by the employee without checking it independently; 2) the superiors rely on the professional judgment of the employee; or 3) the employee in some other way actually influences the final decision.  (Lilyquist Advice Letter, No. M‑96‑318 [Memorandum to the Attorney General].)

Ms. Quandt’s duties as an inspector involved investigation of consumer complaints.  After she conducted an investigation, she wrote an objective report.  In the report, pharmacy board inspectors could state their opinions on matters involving temporary restraining order cases, corresponding responsibility cases, gross negligence cases, clearly excessive furnishing cases, and incompetence cases.  Decisions as to any action taken were made only by the supervising inspectors, the executive officer, and ultimately the members of the pharmacy board.  

Under these facts, we cannot determine whether Ms. Quandt participated in the making of governmental decisions.  While it is evident that she prepared reports based on her investigations, we do not know whether her supervising inspector relied on her reports without checking them independently, or relied on her professional judgment.  In addition, nothing in your facts indicates whether the Department of Consumer Affairs has ever made a determination that Ms. Quandt’s position should not be designated in its conflict of interest code.

Permanent Ban
Section 87401 provides:

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by

making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

        (a)  The State of California is a party or has a direct and substantial interest.

        (b)  The proceeding is one in which the former state administrative official participated.”

Section 87402 prohibits former state administrative officials from being paid to aid, advise, counsel, consult or assist in representing any other person in any proceeding in which the official would be prohibited from appearing under Section 87401.

A “state administrative official” means every employee of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial, or other proceeding in other than a purely clerical, secretarial or ministerial capacity.  (Section 87400(b).)   A “judicial, quasi-judicial or other proceeding” means:

  “[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency.” (Section 87400(c).)

You have not inquired about the permanent ban and you have not provided any facts that appear to implicate this prohibition.  Nevertheless, Ms. Quandt should be aware of this provision as it is specifically applicable to any investigation in which she participated.

If you have any questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)


�  You may, of course, obtain this information from the Department of Consumer Affairs and request clarification of this advice if you deem it appropriate.





