This Letter is SUPERSEDED by Coler Advice Letter No. I-07-089 
July 16, 1999

Mr. Robert Negrete

State of California

Employment Training Panel

5333 Mission Center Road, Suite 300

San Diego, California  92108

Re:  Your Request for Advice

         Our File No. A-99-177
Dear Mr. Negrete:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Does the restriction on working on Employment Training Panel (or “ETP”) projects with the San Diego Workforce Partnership that arises because you worked on their request for eligibility determination, also apply to any other training agency or employer for whom you worked on a request for eligibility determination while with the Employment Training Panel?  What are the restrictions on working with these other companies?

2.  Is the one-year ban on lobbying the Employment Training Panel over on January 22, 2000 (one year from when you retired), or does it begin again when you leave next month, after working at the ETP again as a retired annuitant from December 28, 1999,  to the present? 

CONCLUSIONS
1.  Yes.  The Act’s permanent ban does not prohibit you from working at the San Diego Workforce Partnership or any other private training agency or employer.  However, if you are employed by the San Diego Workforce Partnership or other employer, the permanent ban on switching sides in a proceeding prohibits you from working on the same request for eligibility determination that you worked on while you were at ETP.  But you can work at the San Diego Workforce Partnership or other employer on matters other than the request for eligibility determination or other proceeding that you worked on at ETP.  

2.  The one-year ban on influencing the legislative or administrative action, or specific proceedings (including contracts) of the Employment Training Panel begins again following July 21, 1999, when you leave the agency a second time after working as a retired annuitant.   

FACTS
You worked for the State of California Employment Training Panel as a development analyst in the San Diego office.  You were a designated employee at ETP who filled out the annual statement of economic interests form.  You worked in the San Diego Office until February 20, 1998, when you retired and left ETP for the first time.  After leaving ETP, you worked in the private sector for a while.  You then returned to ETP to work as a retired annuitant.  You have worked the maximum time permitted for retired annuitants and your last day at ETP will be July 21, 1999.  You are considering a position at the San Diego Workforce Partnership as a strategic planning coordinator. 

The Employment Training Panel reimburses California companies for training programs.  Not all employers are eligible for funding from ETP, only those who pay into the State’s Employment Training Fund and are hiring or training unemployed workers or meet certain other eligibility requirements.  An employer who is seeking funding must submit a request for eligibility determination.  A final agreement between ETP and an employer to fund training programs has a statutory duration of two years.   

While you worked in the San Diego ETP office, you were assigned two request for eligibility determinations submitted by the San Diego Workforce Partnership, a private non-profit organization, for training proposals to be funded by ETP.  The first request for eligibility determination was for a start-up company, IDRC Teleservices, Inc., but after preliminary work, the company got a request for eligibility determination of its own.  Partnership staff decided to proceed with the request for eligibility determination to implement their welfare to work training proposal, which included many different types of training.  You were assigned a second request for eligibility determination from the San Diego Workforce Partnership in November 1997, through which the Partnership planned to develop an entrepreneurial training program and assist a start-up CNC training school in obtaining ETP funding.  This second request for eligibility determination was assigned to another employee in the San Diego ETP office when you retired from state service.  You worked on both requests for eligibility determinations while you were with the ETP.

ANALYSIS
Officials who have left state service are subject to two types of restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding (including a contract) in which you participated while in state service.  The second is a one‑year prohibition on making any appearance before your former agency for compensation for the purpose of influencing administrative or legislative action or any action involving contracts.    

1.  Permanent Prohibition.
The Act contains a permanent prohibition on former state officials' involvement in certain proceedings in which they participated while working for the state.  Sections 87401 and 87402 provide:

   “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

   (a) The State of California is a party or has a direct and substantial interest.

   (b) The proceeding is one in which the former state administrative official participated.”
(Section 87401.)

   “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

The Employment Training Panel is a state administrative agency.  (Section 87400(a).)  Section 87400(b) defines a "state administrative official" as every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi‑judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.  As a designated employee of ETP, you are considered a state administrative official.

The permanent ban is limited to judicial, quasi‑judicial or other proceedings in which you participated.  Section 87400 provides:

   “(c) ‘Judicial, quasi‑judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.

   (d) ‘Participated’ means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee, but excluding approval, disapproval or rendering of legal advisory opinions to departmental or agency staff which do not involve a specific party or parties.”  (Emphasis added.)

Under Section 87400(c) set forth above, a "proceeding" includes any particular matter or contract involving a specific party or parties in a state administrative agency.  A request for eligibility determination is the first step in the Employment Training Panel contracting process.  The request for eligibility determination is the initial form the company or training agency seeking ETP funding fills out.  The form is sent to ETP’s office in Sacramento where it is reviewed and if the company or agency is found eligible, the form is sent back to the ETP field office.  If the company or training agency is found eligible, it has one year to turn in an  application for funding.  ETP field office staff conduct a site visit and help the company develop its application for funding.  Following negotiation between ETP field office staff and the company, a final agreement is submitted to the Panel for approval at one of its monthly meetings.  As the first step in the contracting process, the request for eligibility determination and the resulting agreement between ETP and a company is considered a proceeding in which you participated since it involves a state agency and a specific party.  (Pratt Advice Letter, No. A-95-386; Hargrove Advice Letter, No. A‑93‑201; and Chalfant Advice Letter, No. A‑92‑509.)

Once you leave the Employment Training Panel and begin working at the San Diego Workforce Partnership or other private employer, sections 87401 and 87402 will prohibit you from working on the same request for eligibility determination or other contract or proceeding that you worked on while at the ETP.  Thus, you are permanently prohibited from performing work for the San Diego Workforce Partnership or other private employer on a request for eligibility determination that you worked on at the ETP.
  

However, sections 87401 and 87402 do not restrict your ability to participate in new proceedings.  To the extent that the San Diego Workforce Partnership has contracts with the ETP which you did not work on as an employee of the agency, or has new contracts with the agency, the permanent ban does not prohibit you from working on those.  For example, after the expiration of the one-year ban discussed below, you could work on a new request for eligibility determination for a private employer.    

2.  One‑Year Ban.
This post-employment restriction was added to restrict individuals who have left state service from capitalizing on the expertise and relationships they developed at their former agency for a period of one year.  Section 87406(d)(1) of the Act provides that:  

   “No designated employee of a state administrative agency ... for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  

You are a designated employee at the Employment Training Panel.  Pursuant to section 87406, for one year after the date you leave ETP, you may not, for compensation, act as representative or agent for any person before the agency for the purpose of influencing
 administrative
 or legislative
 action or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  The prohibition of Section 87406 on making an appearance before ETP extends to the various units and regional offices of the agency.  (Regulation 18746.1(a)(6)(B).)   

Because you initially retired from the Employment Training Panel on February 20, 1998, returned to work as a retired annuitant, and are leaving again on July 21, 1999, you ask whether the one year ban starts over.  It does.  The one-year ban on influencing the legislative or administrative action, or specific proceedings (including contracts) of the ETP begins again following July 21, 1999, when you leave the agency a second time after working as a retired annuitant.  The one-year period commences when an employee has permanently left state service and is no longer receiving compensation, including compensation for unused vacation time.  (Regulation 18746.1(b)(1); Weil Advice Letter, No. A-97-247.)     

For one year after you leave your position at the ETP, you are prohibited from making any formal or informal appearances before the agency or its departments to influence ETP action involving the issuance, amendment, awarding, or revocation of a contract.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.  (Regulation 18746.2(a).)  Section 87406, however, does not prohibit you from advising others at the San Diego Workforce Partnership or other private employer regarding a new request for eligibility determination.  (Pratt Advice Letter, No. A-95-386.) 

Any communications such as telephone calls or meetings with agency staff that are intended to influence administrative or legislative action or action involving contracts are prohibited under the one-year ban.  However, communications to administrative agencies which are not for the purpose of influencing administrative or legislative action or action involving contracts are not restricted by the one-year ban.  For example, you could attend informational meetings at ETP offices, or request information from the agency concerning existing laws, regulations, or policies, so long as you do not attempt to influence administrative or legislative action or action involving contracts.  (Regulation 18746.2(b).) 

3.  Prospective Employment.
The Act also prohibits a state official from making, participating in making, or using his or her official position to influence any governmental decision that directly relates to an entity with whom the official is negotiating, or has any arrangement concerning, prospective employment.  (Section 87407; Regulation 18747.)  A public official is “negotiating” employment when he or she interviews or discusses an offer of employment with an employer.  (Regulation 18747(c)(1).)  You should not be making, participating in making, or influencing governmental decisions directly relating to the San Diego Workforce Partnership if you are negotiating or have an arrangement concerning prospective employment with the Partnership.  
I have enclosed a copy of the Commission’s fact sheet on post-employment restrictions for your information.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division

Enclosure

SGC:HPW:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts include those set forth in your request for advice dated June 16, 1999, those obtained from telephone conversations with you, and some background facts from your original request for advice that was withdrawn in 1998.  


�  The prohibition of Section 87401 applies to compensation for representation of any person other than the state of California.  


�  “Influencing legislative or administrative action” includes influencing by any means, including but not limited to the provision or use of information, statistics, studies or analyses.  (Section 82032.)


�  “Administrative action” is defined in Section 82002 as the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding, including any proceeding regarding adoption of regulations governed by Government Code 11340 et seq.


�  Section 82037 defines “legislative action” as the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his or her official capacity.  “Legislative action” also means the action of the Governor in approving or vetoing any bill.





