                                                                    August 12, 1999

Bob Florence

Bureau Chief Advanced Technology

Information Systems Division

State Controller's Office

300 Capitol Mall, Suite 700

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-99-179
Dear Mr. Florence:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May you work on the upcoming system proposal project in which Oracle Corporation may be a bidder?

II.  CONCLUSION
If Oracle is a bidder on the project, either as a prime contractor or as a subcontractor, then you will have a conflict of interest, and you may not make, participate in making, or influence the project.  If Oracle is not a bidder, but another bidder specifies in its bid that it will use, or otherwise intends to use, Oracle software if it is awarded the contract, whether you have a conflict of interest depends on facts not available to us.  We have narrowed the legal question for you; but we must leave it to you to make the ultimate answer based on your better understanding of the facts. 

III.  FACTS
You are the Chief of the Advanced Technology Bureau in the Information Systems Division (ISD) of the State Controller's Office (SCO).  Your assignment includes special projects involving purchasing and implementing new software systems.  

The Personnel Payroll Services Division (PPSD) of SCO is procuring a new software system.  Technical staff of the Advanced Technology Bureau will evaluate the technical aspects of the request for proposals (RFP) and bid proposals.  You could have input into the evaluation process by, among other things, establishing the policy used by the Advanced Technology Bureau staff in the evaluations.  Also, your staff could come to you with questions and guidance concerning technical capabilities, policy and direction.   

The Advanced Technology Bureau’s technical evaluations are forwarded to an “evaluation team” in PPSD.  This evaluation team uses the technical evaluations, along with evaluations from other sources (e.g., business requirements evaluations) to generate a final recommendation to the decisionmaker.  The final decision on the procurement of the software system will be made by PPSD.   

You currently owns 60 shares of stock in the Oracle Corporation, at a current market value of approximately $1,500.  It appears that Oracle will be a bidder on the project, as either the prime contractor, or as a subcontractor.  In either case, Oracle would represent a major portion of the contract amount.  Another possibility is that Oracle software can be included as part of the system proposed by any bidder.  However, in this case, Oracle software would represent a significantly smaller amount.

IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

You have a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of your economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  


The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a designated employee in the SCO Conflict of Interest Code, you are a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to you.  

The Act’s conflict-of-interest provisions apply only where a public official, such as yourself, “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100, emphasis added.)  In other words, if you do not (1) make, (2) participate in making, or (3) influence governmental decisions about PPSD software procurement, as those terms are defined in the Commission’s regulations (Regulations 18702-18702.4), then you cannot have a conflict of interest under the Act with regard to those decisions.  

In this case, this issue is complex because you supervise staffers making technical evaluations which are submitted to another division for review and further forwarding to the final decisionmaker.  Based on the facts you have presented, it does not appear that your duties as Bureau Chief would constitute “making” the governmental decision about the software procurement, because the final decisionmaking authority resides with the head of PPSD.  (See Regulation 18702.1.)  Also, your duties do not appear to constitute “participating in making” the decision because the evaluation team in PPSD provides “significant substantive review” of the technical evaluations prepared by your Bureau.  Under Regulation 18702.2, where there is such “significant substantive review” of a public official’s input, the public official is not considered to be “participating in making” the decision.

This leaves the question of whether you could “influence” the PPSD software procurement decision as Chief of the Advanced Technology Bureau.  When the relevant governmental decision is within or before the public official’s own agency, as is the case here,  an “official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Regulation 18702.3(a).)  This definition of “influencing” is quite broad.  

You would be “influencing” the PPSD software procurement decision, within the meaning of Regulation 18702.3(a), if you, as Bureau Chief, set policies and procedures specifically for the PPSD software procurement, or if you work on particular technical evaluations from the PPSD software procurement (e.g., by answering questions from the assigned staffer).  On the other hand, setting general policies and procedures for making technical evaluations, which apply to all technical evaluations and not to this software procurement decision particularly, would not constitute influencing this particular decision.  

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)    

One such regulated economic interest is a business entity in which a public official has a direct or indirect investment
 of $1,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  You have an investment worth more than $1,000 in Oracle.  Therefore, you have an economic interest in Oracle, within the meaning of the Act.
  

The fourth step in deciding whether you have a conflict of interest is to determine whether Oracle, your economic interest, is directly or indirectly involved in the PPSD software procurement decision.  (Regulation 18700(b)(4).)  This step is usually important because it helps determine (in the fifth step) which test for “materiality” to use in deciding whether it is reasonably foreseeable that the governmental decision about the PPSD software procurement will have a material financial effect on Oracle. (See Regulation 18700(b)(5).)  These “materiality standards” usually vary depending on whether the economic interest in-question is directly or indirectly involved.  However, in this particular case, the same materiality standard applies whether Oracle is directly or indirectly involved.  This is so because your investment in Oracle, a very large publicly traded company, is less than $10,000.  (See the Note to Regulation 18705.1(a).) 

Since Oracle is a Fortune 1,000 company, the materiality standard in Regulation 18705.1(b)(1) applies.  (Curry Advice Letter, No. A-98-005; Lonergan Advice Letter, 

No. A-96-014.)  It provides that the financial effect of a decision on a business entity is material if it is reasonably foreseeable that any of following conditions are met:  

The decision will result in an increase or decrease to the gross revenues for a fiscal year of $1,000,000 or more; or

The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more; or

The decision will result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more.

As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

The question boils down to this:  Is it reasonably foreseeable that the PPSD software procurement decision will have one (or more) of the following financial effects on Oracle:  

Will the decision result in an increase or decrease to Oracle’s gross revenues for a fiscal year of $1,000,000 or more?

Will the decision result in Oracle incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more?

Will the decision result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more?

If the answer to any of these questions is “yes,” then you will have a conflict of interest in the PPSD software procurement decision, and you may not make, participate in making, or influence the decision.
  If the answer is “no,” then you do not have a conflict, and you may have a hand in the decision.  We cannot make this determination from a distance; it depends on many facts (such as the size and duration of the overall contract, the amount of the contract attributable to the purchase of Oracle software, etc.) which you are in a better position to judge than are we.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Under the facts you have presented, you have no other economic interests which are apparently relevant to the PPSD software procurement decision.  


�  Technically, you would not have a conflict of interest even in this contingency if the “public generally” exception applies.  (See Regulations 18700(b)(7), 18707.)  However, it seems highly unlikely that the exception would apply.  For the exception to apply, a “signficant segment” of the jurisdiction of your agency, that is, the entire state, would have to be affected by the decision in “substantially the same manner” as Oracle.  This is self-evidently unlikely; therefore, we do not further consider the public generally exception.   





