                                                                    July 21, 1999

Steven B. Quintanilla

City Attorney, City of Cathedral City

Sabo & Green

35-325 Date Palm Drive, Suite 232

Cathedral City, California  92234

Re:  Your Request for Advice

         Our File No. I-99-181
Dear Mr. Quintanilla:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request asks for general guidance, we are treating it as a request for informal assistance pursuant to Regulation 18329(c).
 

Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based on the facts presented to us in your letter requesting advice, the telephone conversation that I had with you on July 7, 1999, and the telephone conversation that I had with Councilmember De Rosa, at your request, on July 7, 1999.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.
QUESTIONS
1.  May Councilmember Kathleen De Rosa participate in decisions by the Cathedral City Council regarding the renovation of a local bowling center?

2.  May Councilmember Kathleen De Rosa participate in decisions by the Cathedral City Council regarding the design of landscape medians in front of the bowling center?

CONCLUSIONS
1.  Councilmember Kathleen De Rosa may participate in decisions by the Cathedral City Council regarding the renovation of a local bowling center, unless the decisions will have a reasonably foreseeable material financial effect on one or more of her economic interests, that is distinguishable from the effect on the public generally.

2.  Councilmember Kathleen De Rosa may participate in decisions by the Cathedral City Council regarding the design of landscape medians in front of the bowling center, unless the decisions will have a reasonably foreseeable material financial effect on one or more of her economic interests, that is distinguishable from the effect on the public generally.

FACTS
Councilmember Kathleen De Rosa is a member of the city council for the City of Cathedral City (the “city”).  She wholly owns and manages her own printing business.  She also shares ownership of a home with her boyfriend, Mr. Allan Olson.  Councilmember De Rosa and Mr. Olson reside together in this home.

Mr. Olson is an employee of Councilmember De Rosa’s printing business.  He is also the sole owner of his own vending machine business.  As part of the operation of this vending machine business, Mr. Olson has an agreement with the owner of a local bowling center, whereby Mr. Olson pays a fee to the owner of the bowling center, in exchange for being allowed to maintain vending machines at the center, for use by the center’s patrons and employees.  

Mr. Olson receives no compensation from the owner of the bowling center for placing his machines at the center.  All of the compensation that Mr. Olson receives for the use of the vending machines comes directly from the people who insert money into the machines in order to obtain the merchandise that is contained in them.

Councilmember De Rosa is not involved in any way in the operation of Mr. Olson’s vending machine business.  She does not have any ownership interest in the business, and does not receive any income or gifts from it.

The owner of the bowling center where Mr. Olson maintains the vending machines has recently expressed an interest in making some major renovations to the bowling center.  These renovations are likely to require the approval of the city council.  In addition, the city recently constructed landscape medians in the middle of the road in front of the bowling center.   Councilmember De Rosa has expressed an interest in having the city council direct city staff to reconsider the design of the medians, in order to facilitate safe and adequate access to the bowling center for public safety purposes in the event of an emergency.  Councilmember De Rosa is also concerned that the restricted access caused by the medians may jeopardize the personal safety of certain fire department personnel, and this may expose the city to liability.  The bowling center, and the landscape medians in the street in front of the bowling center, are located several miles from Councilmember De Rosa’s residence.

Councilmember De Rosa has already expressed an interest in supporting a renovation of the bowling center (although a renovation proposal has not yet been formally presented to the city council), and has expressed concern about the landscape medians in front of the bowling center.  She would like to know whether her relationship with Mr. Olson prevents her from further acting on these issues in her official capacity.

ANALYSIS
The conflict of interest provisions of the Act apply only to conflicts arising from financial interests.  The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a member of the city council for the City of Cathedral City, Councilmember 

De Rosa is a public official.  (Section 82048.)

Making, Participating in Making, Or Attempting To Use Official Position To Influence a Governmental Decision

Regulations 18702 - 18702.3 set forth the standards for determining when a public official is making, participating in making, or attempting to use his or her official position to influence a governmental decision.  A public official “makes a governmental decision,” when, among other things, the official votes on a matter, appoints a person, commits his or her agency to a course of conduct, enters into a contract on behalf of his or her agency, or determines not to act in one of the foregoing manners.  (Regulation 18702.1.)  A public official “participates in a governmental decision,” when, among other things, the official negotiates with a governmental entity, or advises or makes recommendations to the decisionmaker.  (Regulation 18702.2.)  A public official “is attempting to use his or her official position to influence a governmental decision” by the official’s agency, or an agency that is appointed by, or subject to the budgetary control of his or her agency, when, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee, or consultant of the agency.  (Regulation 18702.3.)

By application of these standards, Councilmember De Rosa would be making, participating in making, or attempting to use her official position to influence a governmental decision if she votes on, or otherwise participates in, a decision by the city council regarding 

whether to approve major renovations for the bowling center, or regarding whether to direct city staff to redesign the landscape medians in front of the bowling center.

Economic Interests
Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   
   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

   
   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   
   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   
   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (f) of Section 89503
.”

Regulation 18703.5 defines the circumstances under which a decision would be considered to have a personal financial effect on a public official under Section 87103.  This regulation provides:

   “A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  When determining whether a governmental decision has a personal financial effect on a public official, a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall not be considered.”

According to the facts presented to us, Councilmember De Rosa owns her own printing business.  Assuming that the value of her investment in the printing business is worth $1,000 or more, she has an economic interest in the business under Section 87103(a).  Assuming that she has received income from the printing business, aggregating $250 or more within the preceding 12 months, she also has an economic interest in the business under Section 87103(c).  Additionally, as a manager of the printing business, Councilmember De Rosa has an economic interest in the business, under Section 87103(d).

Assuming that Councilmember De Rosa’s ownership interest in the home that she shares with her boyfriend, Mr. Olson, is worth $1,000 or more, she has an economic interest in this home, under Section 87103(b).  As is always the case, Councilmember De Rosa also has an economic interest in her own personal finances, and those of her immediate family, as described in Regulation 18703.5.

As for the vending machine business that is owned by Mr. Olson, we have been advised by Councilmember De Rosa that she has no investment interest in the business, receives no income or gifts from the business, and holds no position as a manager or employee of the business.  Under these facts, she has no economic interest in the vending machine business that is recognized in Section 87103.

Finally, as for Mr. Olson himself, Councilmember De Rosa has told us that Mr. Olson is not a source of income to her.  Furthermore, Councilmember De Rosa would not have any legal right to his earnings, as she is not married to him.  (Budge Advice Letter, No. I-93-460.)  

Mr. Olson may be a source of gifts to Councilmember De Rosa, totaling $300 or more within a 12-month period, as described in Section 87103(e).  This is especially likely to be true in light of the Brown Advice Letter, No. A-96-155, where we concluded that when two people live together, the payment that each of them makes toward their shared living expenses constitutes a gift from each of them to the other.  Nonetheless, we also concluded in the same letter, that if the payment of shared living expenses is between individuals involved in a “bona fide dating relationship,” then the gift falls within a special exception, and would not give rise to an economic interest under Section 87103(e).  Councilmember De Rosa therefore does not have any economic interest in Mr. Olson, despite the fact that she lives with him.

Once a public official’s economic interests have been identified, it is necessary to evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on any of the economic interests that have been identified.  There are three steps to making this evaluation.  First, it must be determined whether the official’s economic interests will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Second, the appropriate standard must be selected for determining whether the financial impact of the decision on any particular economic interest will be material.  (Regulation 18700(b)(5).)  Third, it must be determined whether it is reasonably foreseeable that the materiality standard will be satisfied for any particular economic interest.  (Regulation 18700(b)(6).)  If it is substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will have a conflict of interest, unless the “public generally exception” applies.  If it is not substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will not have a conflict of interest.  We stress that this is a case-by-case determination.

Direct Versus Indirect Involvement
Regulation 18704.1 sets forth the criteria for determining whether an economic interest in a business entity, such as Councilmember De Rosa’s printing business, is directly or indirectly involved in a decision.  This regulation states:

   “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent:

   (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

It is apparent from the information provided to us, that Councilmember De Rosa’s printing business would not be directly involved, as described above, in any decisions by the city council regarding the renovation of the bowling center, or the redesign of the landscape medians in front of the bowling center.  Accordingly, the involvement of the printing business in these decisions would only be indirect.
Regulation 18704.2 sets forth the criteria for determining whether an economic interest in real property, such as Councilmember De Rosa’s interest in her residence, is directly or indirectly involved in a decision.  This regulation states:
   “(a)  An interest in real property is directly involved in a governmental decision under the following circumstances:

   (1)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

   (2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

   (3)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

   (4)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”

Under the criteria set forth above, Councilmember De Rosa’s residence would not be directly involved in any decisions by the city council regarding the renovation of the bowling center, or the redesign of the landscape medians in front of the bowling center.  Accordingly, her interest in her residence would also only be indirectly involved in these decisions.

Regulation 18704.5 states the rule for determining whether an official’s economic interest in his or her personal finances, or the personal finances of his or her immediate family members, is directly involved in a governmental decision.  This regulation declares that an official’s economic interest in his or her personal finances, or the personal finances of his or her immediate family members, is directly involved in a decision if the decision will have any personal financial effect on the official or the members of the official’s immediate family.  As noted earlier, however, a financial effect on the value of real property that is owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest, would not be considered a personal financial effect.  (Regulation 18703.5.)
The Appropriate Materiality Standard
Regulation 18705.1(b) prescribes the rules for assessing whether an official’s economic interest in a business entity, such as Councilmember De Rosa’s printing business, that is only indirectly involved in a decision, is materially affected by the decision.  The rules prescribed in the regulation are alternative rules.  Which rule applies to any particular business entity is dependent upon the size of that business entity.  We assume that the rule set forth in subsection (b)(7) is the rule that applies to the printing business.  (Councilmember De Rosa should examine Regulation 18705.1(b) for herself, however, to confirm that our assumption is correct.)  Subsection (b)(7) provides:

   “The effect of a decision is material as to a business entity in which an official has an economic interest if any of the following applies:

***

   “(7)  For any business entity not covered by subdivisions (b)(1) through (b)(6), inclusive:

   “(A)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   “(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   “(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Regulation 18705.2 prescribes the rules for assessing whether an official’s economic interest in real property, that is only indirectly involved in a decision, is materially affected by a decision.  The rules prescribed in the regulation are alternative rules.  Which rule applies to any particular real property interest is usually dependent upon the proximity of the official’s property interest to the location that is the subject of the decision.  In this instance, Councilmember De Rosa’s residence is located more than 2,500 feet from the bowling center and the landscape medians that are the subject of the governmental decisions in question.  Accordingly, the materiality standards set forth in subdivision (b)(2) of the regulation would apply.  This subdivision states:

   “The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:

   (A)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (b)(1)(C)(i) or (ii); and

   (B)  Either of the following apply:

   (i)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or

   (ii)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.”

Regulation 18705.5 prescribes the rule for assessing whether an official’s economic interest in his or her own personal finances, or those of his or her immediate family members, is materially affected by a decision.  Regulation 18705.5 provides that “[a] reasonably foreseeable personal financial effect is material if it is at least $250 in any 12‑month period.”  As such, Councilmember De Rosa’s economic interest in her personal finances, or those of her immediate family members, would be materially affected by a decision regarding either the renovation of the bowling center, or the redesign of the landscape medians in front of the bowling center, if the decision would result in her personal expenses, income, assets, or liabilities, or the personal expenses, income, assets, or liabilities of her immediate family members, increasing or decreasing by $250 or more in any 12-month period.

Foreseeability of a Material Financial Effect
Whether it is reasonably foreseeable that a decision by the city council regarding renovation of the bowling center, or redesign of the landscape medians in front of the bowling center, will affect one or more of Councilmember De Rosa’s economic interests to a material degree is the critical question in this analysis.  An effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)
You have not provided us with any information indicating that either the decision regarding renovation of the bowling center, or the decision regarding redesign of the landscape medians in front of the bowling center, will have a reasonably foreseeable material financial effect on Councilmember De Rosa’s economic interest in her printing business.  Similarly, you have not provided us with any information indicating that either the decision regarding renovation of the bowling center, or the decision regarding redesign of the landscape medians in front of the bowling center, will have a reasonably foreseeable material financial effect on Councilmember De Rosa’s economic interest in her residence.  It therefore appears that these interests would not give rise to a conflict of interest that would prevent her from participating in the decisions.

As for Councilmember De Rosa’s economic interest in her own personal finances, however, we lack sufficient information to determine whether either of the decisions will affect her personal finances to a material degree.  It is certainly conceivable that either or both of the decisions could affect Mr. Olson’s vending machine operations at the bowling center, and thus affect the amount of income that he derives from his vending machines.  For example, a renovation of the bowling center may require the center to close down for a period of time, and that would leave Mr. Olson’s vending machines without any customers for a period of time.  As another example, renovation could eliminate space at the center for Mr. Olson’s vending machines, or lessen the need for them (through the installation of a snack bar), cutting into 

Mr. Olson’s profits from the machines.  Alternatively, renovation of the bowling center could allow Mr. Olson to place more vending machines at the center, or attract more customers to the center, increasing the number of people who will buy merchandise from the machines.  Similarly, a redesign of the landscape medians in front of the bowling center, if the redesign makes access to the bowling center easier and more convenient for the public, may attract more customers to the center, increasing the number of people who buy merchandise from the machines.  Consequences such as these, arising from the decisions, may, in turn, affect the amount of income Mr. Olson derives from his vending machine business, and affect his ability to pay for the household expenses that he shares with Councilmember De Rosa.  This could translate into an increase or decrease in the share of household expenses that Councilmember De Rosa would be obligated to pay.  If the reasonably foreseeable increase or decrease in her expenses amounts to $250 or more in a 12-month period, the effect on her personal finances would be deemed material.  On the other hand, depending upon the actual facts that are available to Councilmember De Rosa, no such effect may be reasonably foreseeable.

Councilmember De Rosa must therefore determine for herself, based upon the information available to her, whether it is reasonably foreseeable that either or both of these decisions will have a material financial effect on her personal finances.

Public Generally
If Councilmember De Rosa determines that either of the decisions will have a reasonably foreseeable material financial effect on her personal finances, then she may only participate in the decision if the effect on her personal finances is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply to a decision, the decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  Regulation 18707(b)(1) defines the term “significant segment,” as it relates to the economic interests of an individual, as follows:

   “(A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

   (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or

   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents.

***

   (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction.”
Due to Councilmember De Rosa’s rather unique circumstances, if either of the decisions will indeed have a reasonably foreseeable material financial effect on her personal finances, it seems unlikely that the effect would be substantially the same manner as for a significant segment of the public, as defined above.  Nonetheless, Councilmember De Rosa must make this determination for herself, in order to complete the analysis of whether she may participate in the decisions.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; and Regulation 18329(c)(3).)


�  Pursuant to Regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  As it consists entirely of past conduct, we express no opinion in this letter regarding whether Councilmember De Rosa making comments about supporting renovation of the bowling center, and a redesign of the landscape medians in front of the bowling center, qualifies as an attempt to use her official position to influence governmental decisions.  


�  As of January 1, 1999, the amount is $300.





�  “Immediate family” is defined in Section 82029 as “spouse and dependent children.”





