                                                                    July 27, 1999

Jonathan T. Smith

Senior Staff Counsel

San Francisco Bay Conservation and Development Commission

Thirty Van Ness Avenue, Suite 2011

San Francisco, California  94102-6080

 Re:  Your Request for Advice

         Our File No. A-99-188
Dear Mr. Smith:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Your agency is contemplating hiring Lamphier and Associates, a consulting firm, to help process an application to amend BCDC’s Seaport Plan.  Lamphier and Associates employs a former BCDC staff member.  If the BCDC hired Lamphier and Associates, is the former staff member prohibited by the Act from assisting the firm in processing the application?

CONCLUSION
Under these facts, the post-employment restrictions do not apply and the BCDC’s former staff member may participate as a consultant for the BCDC.

FACTS
The San Francisco Bay Conservation and Development Commission (“BCDC”) is a state agency with planning authority, permit jurisdiction, and enforcement responsibilities to protect San Francisco Bay from haphazard filling.  It is also charged with providing for the orderly development of the Bay shoreline and for maximum feasible public access to and along the shoreline.  BCDC’s authority derives from the McAteer-Petris Act (Calif. Government Code Sections 66600 through 66682) and the San Francisco Bay Plan (“Bay Plan”), among other authorities.  The San Francisco Bay Plan includes the Seaport Plan, which is a general plan for the preservation of the San Francisco Bay and the orderly development of its shoreline.  The Seaport Plan designates those areas of the Bay shoreline that should be reserved for port use. 
Two different entities have asked BCDC to amend the Seaport Plan to delete two areas that are currently designated as port-priority use areas.  BCDC currently lacks the staff and resources to process these two requests.  Pursuant to BCDC regulations, BCDC can process such Plan amendment requests if the applicants pay for the evaluation and processing.  BCDC would secure the necessary funding by entering into an agreement with the two applicants that would obligate them to pay for the amendment.  BCDC would then hire a consultant to do the actual work.  Pursuant to BCDC regulations, the applicants must submit $5,000 before BCDC starts the process and would thereafter be billed quarterly to pay for the costs of processing the application.  These funds would go directly to BCDC, which would then use them to pay the consultant.

BCDC is now considering hiring a consultant to help with the processing of the application to amend the Seaport Plan.  One of the consulting firms that would like to compete for the consultant position, Lamphier and Associates, employs a former BCDC staff member, Jennifer Ruffolo.  It has been more than one year since Ms. Ruffolo left BCDC employment.  Ms. Ruffolo performed many tasks when she worked for BCDC, including serving as the lead staff person when the Seaport Plan was revised in 1996.  

You provided additional facts in a telephone conversation on July 8, 1999.  You indicated that BCDC would retain complete control over hiring and managing consultants even when a third party is funding the application.  The BCDC also retains full control over all products and services rendered in connection with processing a proposed amendment.  All consultants would work under the direction of the BCDC, and act as an extension of BCDC staff.  You stated that any consultants hired would be agents of the BCDC.

ANALYSIS
The Act places certain restrictions on individuals who have recently left state service and who wish to use the expertise and relationships they developed at their former agency for compensation by third persons.

One Year Ban (“Revolving Door”)
Section 87406(d)(1) prohibits a designated employee of a state administrative agency from representing third parties before his or her former agency.  However, this prohibition only  applies for a period of one year after the employee leaves employment.

You indicate in your facts that Ms. Ruffolo left employment with the BCDC over one year ago.  Therefore, section 87406(d)(1) is inapplicable to her.

Permanent Ban on "Switching Sides"
Sections 87401 and 87402 provide an additional restriction on the post‑governmental employment activity of former public officials.  They provide:

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

  (a)  The State of California is a party or has a direct and substantial interest.

  (b)  The proceeding is one in which the former state administrative official participated.”  (Section 87401.)

  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

The permanent ban applies to former state administrative officials.  Section 87400(b) defines a “state administrative official” as a 

  “[m]ember, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi‑judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”

 
Section 87400(c) defines “judicial, quasi‑judicial or other proceeding” to include: 

   “[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”

  
You indicate that Ms. Ruffolo’s duties when she was employed by BCDC included, among other things, serving as the lead staff person when the Seaport Plan was revised in 1996.  Ms. Ruffolo is therefore subject to the permanent ban in Sections 87401 and 87402, when applicable.  However, under these facts we find that the ban does not apply.  

You indicate that the BCDC will choose and supervise the work of any consulting firm hired to process the application.  If chosen, Lamphier and Associates would be hired by the BCDC and paid by the BCDC.  The BCDC would retain full and exclusive control over all of the services provided by Lamphier and Associates.  We find that these facts support your conclusion that Ms. Ruffolo and her firm would be acting as agents for the BCDC, a state agency, if they are selected as consultants to process an application to amend the Seaport Plan.  Sections 87401 and 87402, by their terms, do not apply when a former employee participates for compensation on behalf of the State of California.
  Therefore, under these facts, the permanent ban does not apply and Ms. Ruffolo may participate as a consultant for the BCDC.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�    The exemption allowing former employees to participate on behalf of the State of California applies regardless of whether the proceeding is one in which the former state administrative official participated.  Because we do not need to reach the question, we decline to consider whether the application for an amendment to the Seaport Plan is considered to be part of a proceeding in which Ms. Ruffolo previously participated.   





