                                                                    July 20, 1999

Peter A. Fotinakes, M.D.

University of California, Irvine

Sleep Disorders Center

101 City Drive, Rt. 23

Orange, California  92668

 Re:  Your Request for Advice

         Our File No. I-99-191
Dear Dr. Fotinakes:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature, this letter constitutes informal assistance.  (Regulation 18329(b)(2)(B).)

QUESTION
Under what circumstances might part-time employment as a private practice physician amount to a conflict of interest under the Act, when your full time employer, the University of California, is reimbursed for the services you provide as an hourly worker in your wife’s office? 

CONCLUSION
The Act does not bar public officials from maintaining outside employment during their tenure as public officials.  A conflict of interest under the Act can arise only within the context of specific governmental decisions with foreseeable, material financial effects on one or more of an official’s economic interests.  You have economic interests in your wife’s income and business, and may acquire additional interests in your own business.  But until your economic interests are implicated in a governmental decision that you can affect in your capacity as a public official, they do not involve you in a conflict of interest, as that term is defined by the Act.  


FACTS
You are employed as an assistant clinical professor in neurology, and serve as director of the University of California, Irvine (“UCI”) Sleep Disorders Center.  Prior to becoming full-time with UCI, you were in private practice in Long Beach, sharing offices with your wife, who is a gynecologist.  You have a ten-year patient base from your private practice that you would like to maintain by working one-half day per week in your wife’s office.

Since you are employed full-time, the university will require reimbursement for any professional services that you provide at your wife’s office.  Your wife will employ you on an hourly basis, and pay the university for your services.  Such arrangements are routinely authorized by the University, which is prepared to proceed with this option in your case.  However, the University has requested that you obtain written advice from the Commission regarding the possibility of a conflict of interest since the outside employer is your wife.

ANALYSIS
The Act does not prohibit a public official from employment outside of government.  There are, of course, other bodies of law that sometimes restrict such employment, the law governing “Incompatible Activities of State Officers and Employees,” for example, as well as contractual or other restrictions that may be imposed by particular employers.
  The Commission cannot offer advice in those areas, which should be addressed by the Attorney General or by the University’s own counsel.  In this letter we limit our advice to the requirements of the Political Reform Act, and specifically to the Act’s conflict of interest provisions.  

Although the Act does not bar a public official from holding any form of private-sector employment, its conflict of interest rules prohibit (with limited exceptions) any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100).  The  conflict of interest rules are therefore purely situational.  While your inquiry is a general one, made without reference to any specific “governmental decision,” the focus of your concern is plainly the potential for your anticipated employment relationship to create conflicts of interest. 

On present information, we can assist you by discussing the kinds of economic interests which, in light of your plans, might give rise to conflicts of interest should you find yourself in the role of governmental decisionmaker.  A public official has a disqualifying financial interest in a governmental decision, within the meaning  of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official’s immediate family. 

There are six kinds of economic interests from which conflicts of interest may arise.  They are defined in Section 87103 and Regulations 18703-18703.5 to include:

·
An interest in a business entity in which a public official has a direct or indirect investment
 of $1,000 or more.  (Section 87103(a), Regulation 18703.1(a).)     

An interest in a business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

An interest in real property in which a public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b), Regulation 18703.2.)

Any source of income to the public official which aggregates to $250 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)

Any source of gifts to the public official if the gifts aggregate to $300
 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family, a.k.a. the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

We do not know the form in which your wife’s current business is organized (partnership, corporation, LLP or LLC, and so on), nor do we know whether that form will change when you associate your practice with hers.  Even without knowing the legal form of your wife’s business, we can presume that you will have an indirect investment interest in any business she owns (see footnote 3, supra), a conclusion reinforced by your status as “employee” of that business.  The business entity which employs you would also be a source of income to you, and you would have an economic interest in your wife’s income, in the amount of your community property share of that income.
  Patients themselves might become sources of income under certain circumstances.  If your wife’s business, or she herself, has an interest in real property, you also would have an economic interest in that real property.  Finally, you may have a disqualifying financial interest, for purposes of the Act, in any governmental decision with a foreseeable “personal financial effect” of $250 or more in any 12 month period.  (Regulation 18705.5)

At this stage, we can say that there is a potential for a conflict of interest at any time when you assume a governmental decisionmaking role, where it is possible that the decision(s)  in question will have a material financial effect on you, on your wife, on her business, on your private-sector business (if separate from your wife’s), or on patients who are sources of income to you, your wife, or your business(es).  It would then be necessary to determine whether you were indeed making, participating in making, or influencing a governmental decision, whether it was foreseeable that the decision(s) would impact one of your economic interests, and whether any such “impact” would amount to a “material financial effect,” as defined by statute and regulation.  We stress, however, that all of these elements must be found before a “conflict” is established.  The existence of outside economic interests, alone, does not constitute a conflict of interest for a public official, within the meaning of the Act.   

If at any time you believe that you may have a financial interest in a specific, upcoming governmental decision, please feel free to contact me for further advice at (916) 322-5660.

                                            Sincerely,

                                                                    Steven G. Churchwell

                                            General Counsel

                                                                   By: Lawrence T. Woodlock
                                                              Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity conferred by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  The University of California’s own “incompatible activities” policy, which could affect your outside employment arrangements, would be explained and interpreted by the University’s counsel.


�  Section 87103 defines an ‘indirect investment’ or interest as any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


�  The gift limit amount is adjusted biennially by the Commission to reflect changes in the Consumer Price Index.  As of January 1, 1999, the amount is $300.  (Section 87103(e), Regulation 18940.2.)


�  In all of these cases, we are presuming that the income attributable to you would total at least $250 over any twelve month period.





