                                                                    August 4, 1999

Claire S. Bardos

Assistant City Attorney

City of South San Francisco

City Hall

400 Grand Avenue

Post Office Box 711

South San Francisco, California  94083

 Re:  Your Request for Advice

         Our File No. A-99-199
Dear Ms. Bardos:

This letter responds to your request on behalf of Councilmember John Penna for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May Councilmember Penna participate in governmental decisions that relate to the Oakmont Vistas/Storage USA project?

II.  CONCLUSION
Based upon the facts you have presented on Councilmember Penna’s behalf, it is not reasonably foreseeable that the Oakmont Vistas/Storage USA project will have a material financial effect on Councilmember Penna’s economic interests.  Therefore, he does not have a conflict of interest under the Act in these decisions. 

III.  FACTS
The City of South San Francisco (“the City”) is a general law city with an estimated population of 59,200, and an area of 9.53 square miles.  The City is governed by a five-member City Council.  Approximately three-fourths of South San Francisco is zoned for residential uses, and the remaining one-fourth is zoned for commercial and industrial uses, with some areas of open and public spaces. 

John Penna was first elected to the South San Francisco City Council (“City Council”) in November 1989.  Councilmember Penna is a real estate broker and has owned and operated Penna Realty, a local real estate company, for 35 years.  Penna Realty is a two-person office that handles property management, real estate appraisals and consulting, residential resales, and sales and leasing of commercial and industrial property.  Penna Realty has not historically handled new home sales.  

According to statistics provided by the San Mateo County Association of Realtors, 369 houses were sold by the real estate industry in South San Francisco in 1998.  Eight of those homes, or 2.1 percent, were sold by Mr. Penna.  This is a typical rate for Mr. Penna, who has sold five homes in the first six months of this year.  As part of its total housing stock, the City has approximately 20,000 single-family homes.

No comparable statistics are available regarding the commercial sales and leasing markets, so Mr. Penna's market share in these categories cannot be accurately determined.  

Mr. Penna sold two commercial buildings and handled five commercial leases in 1998.  Penna Realty does not handle the type of commercial project that is a part of the Oakmont Vistas/Storage USA development.

A 10-acre residential and commercial development known as Oakmont Vistas/Storage USA Project (“the Project”) is currently underway in the southwestern edge of the City.  The developers plan to divide the plot into three parcels.  One parcel, approximately half of the total project area, is earmarked for 34 single-family residences.  A second parcel, most of which is geotechnically unsuitable for habitation (due to traces of the San Andreas fault and other factors), is the proposed site of a commercial self-storage facility and one home for an on-site caretaker.  The third proposed parcel would contain one single-family residence.  The developer will handle all new home sales in the residential development.  The development will add 36 homes to the City's approximately 20,000 single-family residences, that is, to the number of homes that will  eventually be available in the resale market in which Penna Realty participates.

The developer of the Project is not a source of income to either Councilmember Penna as an individual, or to Penna Realty as a business.  Neither Councilmember Penna as an individual, nor Penna Realty as a business, has any investment interest or other financial connection to the Project or its developer.  

The City Council has ultimate decision-making authority over approvals of the following Project entitlements:

1. General plan amendment, zoning amendment, rezoning and use permit for the 

mini-storage facility and caretaker's residence;

2. Tentative subdivision map and planned unit development permit for approval of the single family residential development; and

3.
Tentative parcel map to create three individual parcels at the project site.

IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a member of the city council, Councilmember Penna is a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to him.  

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  By deliberating and voting on the three categories of decisions you describe, Councilmember Penna would be making, participating in making, and influencing governmental decisions.  Thus, the Act’s conflict-of-interest rules cover these decisions.  

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Councilmember Penna has an economic interest in his business, Penna Realty.  (Section 87103(a), (d); Regulation 18703.1(a).)  You tell us that Councilmember Penna has no financial connection with the businesses involved in the Project.  It thus appears that Councilmember Penna has no other economic interests relevant to this matter.

The fourth step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at-issue.  (Regulation 18700(b)(4).)  This step is important because it helps determine (in the fifth step) which test for materiality to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests.  

A business entity, such as Penna Realty, is directly involved in a decision when it:

Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request (Regulation 18704.1(a)(1)); or

Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18704.1(a)(2).)

Applying these tests to Penna Realty, the business is not directly involved in decisions about the Project.  Under the Commission’s regulations, it is considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.1(b).) 

Knowing that Penna Realty is indirectly involved in the decisions about the Project, the next step is picking the appropriate standard for evaluating the “materiality”—this is, the importance—of the effect of the decisions on Penna Realty.  (See Regulation 18700(b)(5).)   Assuming that Penna Realty is a typical small business, the materiality standards in Regulation 18705.1(b)(7) probably apply.  That subdivision provides that the financial effect of the decisions about the Project on Penna Realty will be considered material if it is reasonably foreseeable that any of the following will be true: 

The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

The important question is thus whether it is reasonably foreseeable that the financial effect of decisions about the Project on Penna Realty will reach any of the thresholds in Regulation 18705.1(b)(7).  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  It is important to understand that determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a 

case-by-case basis, based on all the available facts.  

The question is essentially whether the Project will so significantly increase business opportunities for Penna Realty that the increased opportunities constitute a reasonably foreseeable material financial effect.  (Thorner, supra.)  The Project will add 36 homes to the City's approximately 20,000 single-family residences, that is, to the number of homes that will  eventually be available in the resale market in which Penna Realty participates.  Penna Realty has about 2 percent of that resale market.  The Project will add only one commercial facility to the pool of available commercial leasing and property management opportunities.   

The present facts make an interesting contrast with the facts in the Teasley Advice Letter, Nos. I-97-545 and A-97-545a.  There we advised a city councilmember who is a real estate agent in her private capacity.  She and her council faced decisions about a project which would add 3,221 dwelling units to an existing 8,611 units in the jurisdiction, and would more than double the amount of commercially zoned property in the city.  (Ibid.)  In Teasley, supra, the numbers spoke for themselves: there would be, as an eventual but plainly foreseeable consequence of the decision, a 43 percent increase in the number of residential units and a more than 100 percent increase in commercially zoned property.  It was simply impossible to ignore the reality that those facts pointed to significantly increased business opportunities for the city councilmember/real estate agent and the brokerage which employed her.  (In the Teasley Letter, the city councilmember/real estate agent had an economic interest not just in her commission income, but also in the brokerage which employed her.  (See Sections 87103(a), (d); Regulation 18703.1(a), (b).)    

Here, the numbers tell a different story.  Under the facts you present on Councilmember Penna’s behalf, decisions about the Project are not substantially likely to have a material financial effect on Penna Realty, as material is defined in Regulation 18705.1(b)(7).  Adding 36 residential units to an existing 20,000 residential units in a market in which Penna Realty has only 2 percent, is not substantially likely to result in Penna Realty reselling more houses than it would otherwise.  Adding one commercial property, of a type which Penna Realty has not historically handled, in a city the size of South San Francisco, is not substantially likely to result in Penna Realty selling or leasing or managing more commercial properties.  Therefore, Councilmember Penna does not have a conflict of interest in Council decisions about the Project.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel





By:
John Vergelli

Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Councilmember Penna also has an economic interest in his personal finances, which are defined to include his personal expenses, income, assets and liabilities (see Regulation 18703.5).  We do not consider this economic interest here because any impact on his personal finances from decisions about the Project will be a derivative consequence of the impact of the decision on Penna Realty.  When looking at the effect of a governmental decision on the personal finances of a public official, financial effects on business interests owned by the official are not considered.  (Regulation 18703.5, second sentence.)  





