                                                                    July 30, 1999

Robert E. Davis, CPA

Davis & Deal

Certified Public Accountants

1283 East Alosta Avenue

Glendora, California  91740

 Re:  Your Request for Advice

         Our File No. A-99-210
Dear Mr. Davis:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Do you have a conflict of interest in a decision before the Glendora Planning Commission regarding a proposed project that is located near your client, an auto body repair and paint shop?

CONCLUSION
You will have a conflict of interest if it is substantially likely that the decision will result in an increase or decrease in:  (1) the gross revenues of the auto body shop by $10,000 or more in a fiscal year; (2) the existing expenses of the auto body shop by $2,500 or more in a fiscal year; or (3) the value of any assets or liabilities of the auto body shop by $10,000 or more.

FACTS
You are a member of the Glendora Planning Commission.  You are also a CPA with an accounting practice in the City of Glendora.  You have a client that is within 300 feet of a commercial project that will be before the planning commission on August 3, 1999.  The proposed project will consist of two large box retail stores, a Sam’s Club and a Home Depot; two auto dealerships; and five retail buildings.  A restaurant is also proposed.

The project site is 50 acres.  Single-family residential dwellings are situated on its south and west sides.  Light commercial and industrial properties are located to the east of the site, including an auto body shop and low-rise office space.  There are properties that are farther east and north of the project site that are more intensely developed with a wider range of commercial uses, including four car dealerships and a Wal-Mart retail outlet.  Approximately 30 acres of vacant land lie directly west of the project site.  Public recreational facilities and flood control structures abut the site’s northern boundary.

Your client is a small auto body repair and paint shop.  The company’s major clientele is the general public.  The company also performs minor repairs and detail of new cars for one of the four auto dealers located nearby.  The other three dealerships contract with their own auto body repair and paint shop.  TVM Commercial Brokerage will be conducting an appraisal.  The appraisal will consider what effect the project will have on the fair market value of the real property on which the auto body shop is located.

ANALYSIS
The conflict of interest provisions of the Act prohibit public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a member of the planning commission, you are a public official for purposes of the Act.  (Section 82048.)

Identifying Economic Interests
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests, any source of income of $250 or more provided to the official within 12 months prior to the time the decision is made.  (Section 87103(c).)

You have an accounting practice in the city.  An auto body repair shop located near the project site is a client of your business.  The definition of “income” includes a pro rata share of income of any business entity in which the official owns a 10 percent interest or greater.  (Section 82030(a).)  Presumably, your pro rata share of income received by your business from the auto body repair shop is $250 or more within the last 12 months.  Therefore, you have an economic interest in the auto body repair shop.

Accordingly, you may not make, participate in making, or use your official position on the planning commission to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on the auto body repair shop.

Is it reasonably foreseeable that the decision will have a material financial effect on your economic interest?
Once you identify your economic interest, you must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on that economic interest.  First, you must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, you must then locate the appropriate materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the relevant materiality standard, you must decide whether it is reasonably foreseeable that the materiality standard will be met.  (Regulation 18700(b)(6).)

1.  Direct or Indirect Involvement
A business entity that is a source of income is directly involved in a decision if the entity is a named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  An entity is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a business entity is not directly involved in the decision, it is indirectly involved for purposes of locating the relevant materiality standard.  (Regulation 18704.1(b).)

The auto body repair shop is not the named party in or the subject of the decision regarding the proposed project.  Therefore, your client is indirectly involved in the decision.

2.  Applicable Materiality Standard
When a business entity that is a source of income is indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(b).  (Regulation 18705.3(b)(1).)  The materiality thresholds in the regulation vary depending upon the size of the business entity.  For small businesses indirectly involved in a decision, the effect of a decision is material if it will result in an increase or decrease in:  (1) gross revenues of $10,000 or more in a fiscal year; 

(2) existing expenses of $2,500 or more in a fiscal year; or (3) value of assets or liabilities of $10,000 or more.  (Regulation 18705.1(b)(7).)

3.  Is it reasonably foreseeable that the materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.

Applying the steps outlined above, the critical question is whether it is substantially likely that the decision will result in an increase or decrease in:  (1) the gross revenues of the auto body shop by $10,000 or more in a fiscal year; (2) the existing expenses of the auto body shop by $2,500 or more in a fiscal year; or (3) the value of any assets or liabilities of the auto body shop by $10,000 or more.  This is a determination you must make based on your superior knowledge of the factual situation.

You are in the process of evaluating what effect the project will have on the fair market value of the real property on which the auto body shop is located.  You have asked what criteria should be considered in conducting this appraisal.  Regulation 18705.2, which lists the materiality standards applicable to interests in real property, sets forth appropriate factors you should use in your assessment.  These factors include the following:  (1) the proximity of the property to the project; (2) the magnitude of the proposed project; and (3) whether it is reasonably foreseeable that the decision will affect the development or income producing potential of the property.  (Regulation 18705.2(b)(4).)  These factors are not exclusive; the appraisal should also evaluate other criteria that may be relevant.  Please be advised that the sufficiency or accuracy of any appraisal is a question of fact that the Commission cannot decide.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  It is reasonable for you rely on an appraisal only if you do so in good faith.  Ultimately, it is your responsibility as a public official to evaluate the situation and decide if you have a conflict of interest.

Please note that the effect on your client’s property is not the only effect you must consider.  You must also determine whether it is reasonably foreseeable that the decision will have a material financial effect on the business itself.  For example, if it is reasonably foreseeable that the business activity of the auto body shop will increase or decrease as a result of the decision, then you may have a conflict of interest in the decision.

I have enclosed additional information for further guidance.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.




Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

CORRECTED LETTER:  August 17, 1999
�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





