                                                                    August 11, 1999

Colleen C. McAndrews

Bell, McAndrews & Hiltachk

1441 Fourth Street

Santa Monica, California  90401

 Re:  Your Request for Advice

         Our File No. A-99-213
Dear Ms. McAndrews:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
You have asked whether Los Angeles Mayor Richard J. Riordan may appoint three new members to the Board of Information Technology Commissioners of the City of Los Angeles under the following circumstances.  The three new members will comprise a majority of the Board and may be asked to render decisions and provide advice relating to access by third parties (i.e., Internet companies such as America Online “AOL”) to cable systems owned by Los Angeles City franchisees (i.e., cable companies such as AT&T, Media One, and TCI).  Due to his spouse’s financial interests in AOL, the Mayor has recused himself from governmental decisions about the Internet access policy.  The Mayor intends to obtain written confirmation from nominees that he has no agreement with them as to their position on or future decision regarding the access policy and intends to appoint individuals with no track record on the policy issues under discussion.    

CONCLUSION
Assuming that the Mayor has no financial interest in any of the appointees, that there will be no understanding between the Mayor and an appointee as to how the appointee will vote, and that steps will be taken to ensure that the potential appointee has not taken a position on the issue or expressed intentions as to how he or she might vote, the Mayor’s appointment of individuals to the vacant spots on the Information Technology Commission will not give rise to a conflict of interest because of his spouse’s interest in AOL.  Under these circumstances, it is not reasonably foreseeable that the Mayor’s decision to appoint a particular individual will have the requisite material financial effect on AOL.     


FACTS
The Los Angeles Board of Information Technology Commissioners and the City Council are currently debating the controversial issue of high-speed Internet access.  Cable firms (such as AT&T, MediaOne and TCI) support a franchise system in which they are allowed to provide their customers with exclusive access to their Internet services.  The cable companies argue that a franchise system will mean faster development of high-speed Internet access because it will allow them to recover the costs of laying cable and installing modems.  Internet service providers such as AOL, argue that a franchise system would allow large companies to monopolize the market.  They are calling for an “open access” policy, under which Los Angeles would regulate online access, requiring cable operators to let other Internet service providers share their network.  

In February of 1999, the Los Angeles City Council adopted a resolution asking the Information Technology Agency (“ITA”) and the City Legislative Analyst to develop a policy regarding access to the franchise cable systems of the City of Los Angeles by Internet service providers.  The ITA referred the matter to its advisory body, the Board of Information Technology Commissioners.  Subsequently, the staff of the Office of the Mayor of Los Angeles conducted its own review of the policy issues involved.

The Board of Information Technology Commissioners is currently facing a decision on the issue of high-speed Internet access.  Three members of the Board, appointed by Mayor Riordan, recently resigned allegedly due to a belief that they could not support the policy recommended by the staff in favor of a franchise system.  

Mayor Riordan was married on February 14, 1998.  On April 1, 1999, he filed his 1998 Statement of Economic Interests which included the separate property holdings of his spouse.

Mrs. Riordan has substantial assets acquired before her marriage and maintains all of her assets as her sole and separate property.  Mrs. Riordan has independent investment managers and maintains the assets privately.  At Mayor Riordan's request, in March of 1999, for the purpose of disclosure on his 1998 statement of economic interests, Mrs. Riordan provided him with a list of  other assets which were then added to his conflict of interest screening process.  Mrs. Riordan holds an interest in AOL valued at over $1,000 which she acquired on December 11, 1998.

You have concluded that the cable access Internet policy to be adopted by the City of Los Angeles may have a foreseeable material financial effect on a company such as AOL which is lobbying local governments to mandate access to cable systems for its Internet transmissions.  Because the new technologies and the marketplace are very dynamic
 and none of the competing companies have disclosed any implementation plans, fee structures, or market analysis, materiality and foreseeability are difficult to establish.  However, Mayor Riordan has concluded that prudence requires him to recuse himself from participating in governmental decisions about the access issue.  

The Board of Informational Technology Commissioners consists of five members appointed by the Mayor of Los Angeles and subject to the confirmation of the Los Angeles City Council.  The Board of Informational Technology was established in 1995 to supplant the prior Telecommunication Commission and to assume duties in several different city departments.  Commissioners serve five year terms and are charged with the responsibility to investigate all information technology system franchises and compile data as necessary to determine the proper services to be furnished to the public, and the just and reasonable rates for such services.  They are charged with establishing and prescribing regulations providing character and quality of service of and the rates to be charged by each franchisee, all in a manner not in conflict with any paramount state or federal regulation, rate fixing, or service requirements for such franchisees.  

In addition to its current role in advising the ITA on the Internet access policy, the Board will be involved in numerous government decisions in the next two years as many of the City's franchise agreements with cable operators will be renegotiated and impacted by the technological revolution underway.  Some of those decisions may impact assets of Mayor Riordan’s spouse.

The enabling ordinances call for the existing vacancies on the Board to be filled by the Mayor of Los Angeles with confirmation required by the Los Angeles City Council.  With the vacancies, the Board is unable to convene a quorum and proceed to advise the City of Los Angeles.  The Mayor would like to quickly fulfill his executive branch appointive duty subject to the confirmation by the City Council under its legislative branch duty.  

ANALYSIS
The Act’s conflict of interest provisions help to ensure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, the Act prohibits a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18706.)  

The critical question in this analysis is whether it is reasonably foreseeable that Mayor Riordan’s decision to appoint an individual to the Board of Information Technology Commissioners will have a material financial effect on AOL.  Because your question turns on the issue of foreseeability, we will summarize the steps in the analysis of a conflict of interest  preceding that.  

Mayor Riordan is a “public official” subject to the Act’s conflict of interest rules.  (Section 82048.)  In appointing an individual to the Board of Information Technology Commissioners, Mayor Riordan is making a governmental decision.  Regulation 18702.1(a)(2) provides that a public official makes a governmental decision when he or she appoints a person.  

The economic interest in question is Mrs. Riordan’s interest in AOL valued at over $1,000.  The Act provides that a public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $1,000 or more, and that an indirect investment includes any investment owned by the spouse of a public official.   (Section 87103(a); Regulation 18703.1(a).)  For purposes of the Act, Mayor Riordan has an economic interest in AOL.  AOL is not directly involved in Mayor Riordan’s decision to appoint a commissioner to the Board of Information Technology, but is considered indirectly involved.   (Regulation 18704.1.)  Because AOL is a Fortune 1,000 company, the materiality standard set forth in Regulation 18705.1(b)(1) applies.  The effect of a decision is considered material as to AOL if the decision will result in a change in gross revenues of $1,000,000 or more in a fiscal year; expenses of $250,000 or more in a fiscal year; or a change in the value of assets or liabilities of $1,000,000 or more.

Is it reasonably foreseeable that Mayor Riordan’s decision to appoint an individual to the Board of Information Technology Commissioners will have a material financial effect on AOL?

Commission regulations provide guidance on whether the effects of a decision are considered to be “reasonably foreseeable.”  Regulation 18706 provides that “[a] material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards [citations omitted] applicable to that economic interest will be met as a result of the governmental decision.”  If an effect is just a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)    

Appointing an individual is considered making a governmental decision under the Act.  Therefore, an official’s appointment decision, like any other governmental decision, should be examined independently to determine whether it is reasonably foreseeable that the appointment will have a material financial effect on the official’s economic interests.  

A series of advice letters discusses the issue of foreseeability in the context of appointment decisions.  

In the Benjamin Advice Letter, No. A-86-148, we stated that participation in the appointment process was permissible so long as the “disqualified public official does not seek in any way to influence the decision of [the appointee] as to the specific decision as to which disqualification is required.”

The Lofgren Advice Letter, No. A-86-307, involved a county supervisor who had appointed an individual to sit on the board of a nonprofit as her proxy, and the nonprofit was deciding whether to hire the law firm of the supervisor’s spouse.  The letter concluded that the supervisor’s appointing of the individual to act as her proxy on the nonprofit board was a governmental decision.  “However, so long as you do not utilize your appointment power over Mr. Head to dictate his actions on the private entities’ boards . . . , then no ‘governmental decision’ is involved in the decision as to whether to hire your husband’s law firm.”   

In an unrelated Lofgren Advice Letter, No. A-96-042 we advised that the Mayor of Folsom was not precluded from making appointments to the City of Folsom Redevelopment Agency Citizens Advisory Committee and the Historical Area Committee based on his ownership of property within the redevelopment area and historic district area.  Absent a specific agreement with the appointees, it was not foreseeable that the appointments would have a material financial effect on the Mayor’s economic interests.  (See also, Ungar Advice Letter, No. A-93-277; McHugh Advice Letter, No. A-93-142.)    

Several letters conclude that an appointment decision will not create a conflict for an  official in circumstances where:   

(The official has no financial interest in the appointment decision;

(There is no understanding between the official and the appointee as to how the appointee will vote; and

(The potential appointee has not taken a position on the issue or otherwise expressed intentions as to how he or she might vote on particular issues.   

For example, the Dorsey Advice Letter, No. A-89-396, stated that a city council member who resigned from a redevelopment agency because of conflicts of interest, could vote on his replacement so long as the factors above were met.  The Sauer Advice Letter, No. A-95-373, advised that despite having a conflict of interest in decisions pertaining to the proposed affiliation between two hospital districts, a member of one of the hospital district’s board of directors could participate in the appointment of an individual to act as a representative in discussions on the affiliation proposal so long as the above factors were true.

Our advice in this letter and those discussed above is premised on the assumption that an appointee will act independently, exercising his or her own judgment to decide issues rather than merely carrying out the will of the appointing power.  

You state that Mayor Riordan intends to adhere to the advice contained in Commission advice letters and avoid specific agreements with appointees.  He intends to appoint qualified, intelligent individuals with the skills to approach issues with an open mind and reach independent conclusions after an examination of all sides to an issue.  He also intends to get written confirmation from the potential appointees that he has made no agreement, has no understanding, and has had no prior discussion about their future positions regarding the cable Internet access issue.  In addition, he intends to appoint individuals who will have no track records regarding the policy issues under discussion.  

The Mayor will not have a conflict of interest if he appoints such individuals to the Board of Information Technology Commissioners to fill the unexpired terms of the recent resignees.  Under these circumstances, it is not reasonably foreseeable that his appointment of a particular individual will have a material financial effect on AOL.   

Of course, once the individuals are appointed, the Mayor may not attempt to influence the decisions of the Board of Information Technology Commissioners as to specific decisions where the Mayor would have a conflict of interest.  (Lofgren Advice Letter, No. A-96-042; Dorsey Advice Letter, No. A-89-396.)  Regulation 18702.3 describes when an official is using his official position to influence a governmental decision:  

   “(a)  With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.

   (b)  With regard to a governmental decision which is within or before an agency not covered by subsection (a), the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”

However, an official is not considered to be using his or her official position to influence a governmental decision of an agency if the official communicates with the general public or the press about an issue.  (Regulation 18702.4(b)(2).)   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division

SGC:HW:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You note that the cable industry is undergoing consolidation and system swapping on a daily basis.  AT&T acquired TCI last year, is in the process of acquiring MediaOne, and recently announced a deal with Cox Communications which in turn had announced a deal with TCA Cable.  The Internet companies are similarly changing, restructuring and repositioning.  AT&T has a deal with AtHome/Excite and last week AOL announced a $5 billion deal with Hughes Electronics’ DirecTV.





