                                                                    August 26, 1999

William J. Brunick

Brunick, Alvarez & Battersby

1839 Commercenter West

Post Office Box 6425

San Bernardino, California  92412

 Re:  Your Request for Advice

         Our File No. A-99-214
Dear Mr. Brunick:

This letter responds to your request on behalf of Mojave Water Agency Director A.J. Beinschroth for advice about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
1.  May Director Beinschroth participate in the Watermaster’s vote to approve for filing Candlewood’s request for production rights? 

2.  May Director Beinschroth participate in the Watermaster’s discussion prior to the vote to approve for filing Candlewood’s request for production rights?  

3.  May Director Beinschroth continue to provide information to the Watermaster’s staff concerning the Rivers’ Property?

4.  May Director Beinschroth receive the ten acre-feet of water from Candlewood?

II.  CONCLUSIONS
1. and 2.  Director Beinschroth has a disqualifying conflict of interest in the Watermaster’s vote to approve Candlewood’s request for filing.  He may not vote on the matter, nor may he participate in deliberations on the matter.   

3.  Director Beinschroth may not use his official position to influence the Watermaster or its staff.  However,  the definition of “influencing” does not include percipient witness testimony by a public official in a judicial proceeding, even if the proceeding is before his or her own agency, and even if he or she otherwise has a conflict of interest in the proceeding.  Thus, as long as Director Beinschroth is only providing percipient witness testimony, he may do so even though the judicial proceeding is before his agency and he otherwise has a conflict.

4.  There is nothing in the Act that precludes any public official from engaging in private business transactions.  (This advice applies only to the Political Reform Act; it does not include other state or local laws (e.g., Government Code Section 19990) or internal agency policy, which may forbid certain private business activities.)  Therefore, as far as the Act is concerned, Director Beinschroth may accept the water from Candlewood.  

III.  FACTS
The Mojave Water Agency (“MWA”) is authorized to manage, conserve and assure access to water resources for the residents of the Mojave Desert.  MWA is governed by an elected seven-member board of directors.  In 1999, Director Beinschroth was appointed to sit on MWA’s board of directors. 

In order to assure a proper source of water, and pursuant to its statutory authority, MWA initiated in state court a basin-wide adjudication of all water rights within its jurisdiction.  As a result of this adjudication, the trial court imposed a physical solution which placed restrictions on the use of water within the basin and identified each party’s “production rights.”  (The outcome of this adjudication, an appeal of which is pending, is hereafter referred to as the “physical solution” or the “judgment.”)  A party’s production right is based upon the highest year of water production between 1986 and 1990, the “base period.”  A market has developed in the basin wherein water is freely transferred and sold under the terms of the judgment.  

While the trial court has continuing jurisdiction over the judgment, the court also created the office of Watermaster to oversee and implement the judgment.  MWA was appointed as the first Watermaster; thus, Director Beinschroth also sits on the board of the Watermaster.  All decisions by the Watermaster’s board and staff are subject to approval by the trial court.  Under the terms of the judgment, the role of the Watermater is to process applications and requests from parties within the Basin, and then forward the applications and requests to the trial court for final approval.  The Watermaster is also to provide engineering services to the court along with the administration needed to collect information and assessments imposed by the judgment.  

Under the terms of the judgment, the Watermaster does not have discretion to grant finally a party’s request for production rights.  Rather, the Watermaster examines a party’s request to make sure that what is proposed is within the parameters of the judgment.  If the request meets the criteria of the judgment, the Watermaster passes it on for filing with the trial court.  Where there is a dispute over ownership of production rights, the Watermaster requires the parties resolve ownership issues before the Watermaster can process their requests.  Once the parties have stipulated to ownership rights, or otherwise resolved the matters, the Watermaster will act upon their requests.   
 

A dispute has arisen over the ownership of certain production rights located on property originally owned by M.S. Rivers.  As successors in interest, Victor Valley Mortgage Income (“VVMI”) and Candlewood Investment Properties (“Candlewood”) are both claiming ownership of the production rights assigned to the Rivers’ Property.  Due to incomplete records and the fact that the pump used on the property no longer exists, it is difficult to determine the exact amount of water used during the base period.    

The Rivers’ Property was leased and farmed by Director Beinschroth during the base period.  In the dispute between VVMI and Candlewood, Director Beinschroth has provided detailed declarations and substantiating data that describe his farming operations on the Rivers’ Property.  Although he does not have an ownership interest in the property, Director Beinschroth entered into an agreement with Candlewood in 1995, which provides that if Candlewood is finally determined to be the owner of the production rights, Director Beinschroth will receive ten acre-feet of water for providing the substantiating data to Candlewood.  That water is transferable.

VVMI and Candlewood have reached an agreement over the ownership issue.  They have now entered into discussions with the Watermaster’s staff to determine the actual amount of water they are entitled to.

IV.  ANALYSIS
The Act’s conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

A. 
Director Beinschroth is a public official subject to the Act.  

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a director of the MWA, Director Beinschroth is a “public official,” for purposes of the Act.  (See Sections 82048, 82041.)  Also, while sitting as a member of the Watermaster, Director Beinschroth is also considered to be a public official.  (Clark Advice Letter, No. A-86-271 (A compliance officer, who was appointed by the court to implement a settlement agreement, was a public official as defined by the Act.).)  Thus, in both roles, the conflict-of-interest rules apply to him.  

B. The Watermaster’s decisions about approving the Candlewood’s request for production rights is covered by the Act.  

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  

With regard to your first question, the Watermaster board’s vote on whether to approve the Candlewood application for production rights for filing with the trial court is a vote which commits the Watermaster to a course of action.  (Regulation 18702.1(a)(1), (3).)  It thus constitutes making a governmental decision, and Director Beinschroth may not vote if he in fact has a conflict.  (See below.)  With regard to your second question, if Director Beinschroth participates, as a director, in the deliberations leading up to the vote, he will have participated in making a governmental decision.  (Regulation 18702.2.)  Director Beinschroth may not do so if in fact he has a conflict.  (See below.)  

Your third question goes to whether Director Beinschroth may continue to provide information about the Rivers’ Property.  Director Beinschroth is a percipient witness to facts regarding water production on the Rivers’ Property during the relevant time-period; these facts are relevant to the present application for production rights on the Rivers’ Property before the Watermaster.  That application is made in the context of an on-going judicial proceeding, that is, the on-going administration of the judgment by the Watermaster under the continuing jurisdiction of the trial court.  

Arguably, Director Beinschroth’s testimony, to the parties and to the Watermaster’s staff, about the facts underlying the Rivers’ Property production rights application could be construed as “influencing” the Watermaster’s eventual decision about forwarding the application to the trial court.  The definition of “influencing” a governmental decision is quite broad (see Regulation 18702.3.)  

However, the definition of “influencing” is not so broad as to encompass percipient witness testimony by a public official in a judicial proceeding, even if the proceeding is before his or her own agency, and even if he or she otherwise has a conflict of interest in the proceeding.  To conclude otherwise could mean that the Act’s conflict-of-interest rules could operate to preclude a witness from giving proper testimony in a judicial proceeding, a self-evidently unwise interpretation.  Thus, as long as Director Beinschroth is only providing percipient witness testimony, he may do so even though the judicial proceeding is before his agency, and even if he otherwise has a conflict.  (See below.)   

Please note that this advice is limited to these particular facts: a situation in which a public official is giving proper percipient witness testimony in a judicial proceeding before his or her own agency.

C. 
Director Beinschroth has an economic interest in Candlewood, and in his personal finances as they may be affected by the decision.  

1.  Introduction.  

As to whether Director Beinschroth has a disqualifying conflict of interest, it must be decided if he has any “economic interests” involved in the decision.  The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  (Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.   There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

2.  Candlewood. 

Based on the facts you have provided, Director Beinschroth has an economic interest in Candlewood.  This is so because Candlewood is a source of income to Director Beinschroth.  This income takes the form of the promised delivery of ten acre-feet of water for providing the data necessary to substantiate its claim to production rights.  Under the Act, the definition of “source of income” specifically includes promised income.  (Section 87103(c).)  Thus, Director Beinschroth may not make, participate in making, or influence the decision about approval of the Candlewood application for filing if it is reasonably foreseeable that the decision will have a material financial effect on Candlewood, which effect is distinguishable from the effect on the public generally.  (Section 87103.)  

3.  Personal finances.  

Director Beinschroth also has an economic interest in his personal finances (see Section 87103), which is defined to include the expenses, income, assets and liabilities of himself and his immediate family.  (Regulation 18703.5.)  Director Beinschroth may not make, participate in making, or influence the decision about approval of the Candlewood application for filing if it is reasonably foreseeable that the decision will have a material effect on his personal finances.  

D. 
Candlewood is directly involved in the decision.
1.  Introduction.  

To decide if the decision will have a reasonably foreseeable material financial effect on Candlewood, it must first be decided whether Candlewood is directly or indirectly involved in the decision.  (This is the fourth step in the standard analysis; see Regulation 18700(b)(4).)  (It must be remembered that conflict-of-interest issues under the Act arise only in the context of particular governmental decisions.)  This fourth step is important because different criteria for evaluating the materiality of the financial effect on an economic interest apply depending upon whether the economic interest is directly or indirectly involved in the governmental decision. 

2.  Candlewood.  

A source of income is directly involved in a decision when that person: 

Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or  (Regulation 18704.1(a)(1));

Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A source of income is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18704.1(a)(2).)

Here, Candlewood is directly involved in the decision about approving its application for filing with the trial court because Candlewood initiated the proceeding which is leading up to the decision.  (Regulation 18704.1(a)(1).)  

3.  Personal finances.  

As to Director Beinschroth’s economic interest in his personal finances, a public official’s economic interest in his or her personal finances is always deemed directly involved.  (Regulation 18704.5.)  

E. 
Identifying the correct materiality standards for each economic interest.   

1.  Introduction.  

Knowing the degree to which Director Beinschroth’s economic interests are involved in the decision about approving Candlewood’s application for filing with the trial court, the next step is picking the appropriate standard for evaluating the “materiality”—this is, the importance—of the effect of the decision on the economic interests.  (See Regulation 18700(b)(5).)   

2.  Candlewood. 

Since Candlewood, in which Director Beinschroth has an economic interest because it is a source of income to him, is directly involved in the decision, the materiality standard in Regulation 18705.1(a) applies.  That rule provides that any reasonably foreseeable financial effect—even a penny’s worth—resulting from a decision is deemed material.  Thus, if it is reasonably foreseeable that the decision will have any financial effect whatsoever on Candlewood, Director Beinschroth will have a conflict of interest unless the public generally exception applies.  (See Regulation 18706.)  

3.  Personal finances.  

Turning to Director Beinschroth’s economic interest in his personal finances, the relevant materiality standard is found in Regulation 18705.5.  That rule provides that the financial effect of a decision on a public official’s personal finances is deemed material if it is reasonably foreseeable to amount to $250 in any twelve-month period.  Thus, if it is reasonably foreseeable that the decision will increase or decrease the income, expenses, assets or liabilities of Director Beinschroth or his immediate family in any twelve-month period, he has a conflict of interest unless the public generally exception applies.  (See Regulation 18706.)  

C. Using the materiality standards to decide if a material financial effect is reasonably foreseeable.  

1.  Introduction. 

With the relevant materiality standards in hand, the next step in the standard analysis is using those standards to decide if a material financial effect is indeed reasonably foreseeable.  (See Regulation 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)

2.  Candlewood.  

Looking first at Candlewood, it is reasonably foreseeable that the Watermaster’s decision about approving Candlewood’s request for production rights for filing with the trial court will have at least some financial effect on Candlewood.  Without approval from the Watermaster Candlewood cannot seek final approval from the trial court.  Given the self-evident value of water rights in Director Beinschroth’s jurisdiction, we conclude that at least some financial effect is reasonably foreseeable, and that Director Beinschroth has a conflict of interest unless the public generally exception applies.  (See below.)  

3.  Personal finances.  

If Candlewood eventually is awarded the production rights it seeks, Director Beinschroth will receive ten acre-feet of water from Candlewood as compensation for his expenses in procuring the data necessary to substantiate Candlewood’s application.  The ten acre-feet of water would constitute income to Director Beinschroth under the Act.  (Section 82030.)  Thus, the outcome of the decision has a reasonably foreseeable financial effect on Director Beinschroth’s personal finances, that is, depending on the outcome, he either gets the income or he does not.  We presume that the value of ten acre-feet of water is at least $250 (see Regulation 18705.5); therefore, we conclude that the reasonably foreseeable financial effect on Director Beinschroth’s personal finances is material.  He has a conflict of interest in the decision about approving the Candlewood application for filing unless the public generally exception applies.  

G.  
The public generally exception does not apply in this case.  
Even if a public official otherwise would have a conflict of interest, he or she may still be able to take a role in the governmental decision in question.  If the reasonably foreseeable material financial effect of a governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  This rule is referred to as the “public generally exception.”  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  

In this case, the public generally exception does not apply.  Given Candlewood’s unique position in this situation, no significant segment of the public will be affected in substantially the same manner by the Watermaster’s decision about approving the application for filing as will Candlewood.  As to Director Beinschroth’s economic interest in his personal finances, his position is also unique.  No significant segment of the public will be affected in substantially the same manner as will he, that is, as an individual who will receive or not receive a substantial amount of water depending on the decision.   

Since the public generally exception does not apply, we advise that Director Beinschroth has a disqualifying conflict of interest in the Watermaster’s decision about approving Candlewood’s application for filing with the trial court.  He may not make, participate in making, or use his official position to influence the decision.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)





