                                                                    August 18, 1999

Aldaron Laird

City of Arcata

Post Office Box 820

Arcata, California  95518

 Re:  Your Request for Advice

         Our File No. A-99-217
Dear Mr. Laird:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1. May you participate as a member of the City of Arcata planning commission in making recommendations to the city council regarding a proposal to amend the city’s general plan to remove the arterial designation from four blocks of 14th street that lie within 300 feet of your residence?

2. May you participate in public hearings and a decision on a Mitigated Negative Declaration prepared for a street closure construction project that lies approximately 1,000 feet from your residence?

CONCLUSIONS
3. You may participate in making recommendations regarding this amendment because the amendment will not have a financial impact on your property. 

4. You may participate in certifying the CEQA document and making the required findings of fact because it is not substantially likely that this particular decision will affect the value of your property.


FACTS
You are a planning commissioner for the City of Arcata.  In 1997, the city closed the access to 14th Street from Alliance Road.  This was done with the use of steel barriers.  Since that time, motorists cannot exit onto 14th Street from Alliance Road.  This year, the city council voted to make the closure permanent by tearing up the pavement and filling in one block of 14th Street from Alliance Road to K Street.  

In order to implement the city council’s decision to make the closure permanent, the Arcata Planning Commission will be holding public hearings on a Mitigated Negative Declaration prepared for the street closure construction project.  The planning commission will vote on whether to certify the document and make the required findings so that the closure project complies with CEQA requirements.  The commission will also consider an amendment to the general plan that would change the arterial designation of the four blocks of 14th Street between Alliance Road and H Street in order to facilitate the street closure.  

Your residence is at the corner of 13th and H Streets.  It lies approximately 1,000 feet from the street closure area at Alliance Road and 14th Street.  Your residence lies within 300 feet of of the four blocks that are being considered for an arterial designation change.  You have asked whether you have a conflict of interest in these two decisions.

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Are you a public official?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As members of the planning commission, you are a “public official” within the meaning of the Act. 

Will you be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  You will clearly be making, participating in making, or influencing a governmental decision if you participate in a decision to amend the general plan or to approve a street closure project.   

What are your economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

You have indicated that you own a residence at the corner of 12th and H Streets in Arcata.  Presumably that real property interest has a value of at least $1,000.   Therefore, it is an economic interest for purposes of the Act.

Is your economic interest directly or indirectly involved in decisions related to the street closure or the amendment to the general plan?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  Real property is directly involved in a decision if the decision involves, among other things, the sale, purchase, or lease of the property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use of that property; or the imposition, repeal, or modification of taxes or fees imposed on the property.  (Regulation 18704.2.)  The governmental decisions at issue do not directly involve your property as set forth in this regulation.  Thus, your real property interest is indirectly involved in the decisions for purposes of determining materiality.  (Regulation 18702.4(b).) 

Is it foreseeable that the decision will have the required material financial effect when we apply the materiality standard?
For real property interests indirectly involved in a decision, the materiality standard is set by Regulation 18705.2(b).  The materiality thresholds vary with the distance between the official’s property and the property that is the subject of the decision.  Because you have asked about two different decisions, we will address each separately.

First, you have asked whether you can participate in making recommendations to the city council regarding an amendment to the general plan that will change the arterial designation of four blocks of 14th Street.  Your residence lies within 300 feet of those blocks on 14th Street.  Therefore, the proper test states that the effect of this decision is material if:

“(A) The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official’s real property interest.  (Regulation 18705.2(b)(1)(A).)

This means that we must determine whether it is reasonably foreseeable that amending the general plan to remove the arterial designation of 14th Street between Alliance Road and H Street will have any financial effect upon your residence.  We find that a financial effect is not reasonably foreseeable.  Amending the general plan may make future decisions possible that might affect your property (such as the road closure at 14th Street and Alliance Road).  However, actions that may or may not be taken later as a result of this amendment are not “reasonably foreseeable.”  We reach this result even though the planning commission is considering the amendment to the general plan in order to facilitate the city council’s already-made decision to permanently close the street at 14th Street and Alliance Road.  The amendment to the general plan is a pre-requisite to the street closure, not an implementing decision.  We therefore view it as an unrelated decision for purposes of this conflicts analysis.  Given these facts, the amendment to the general plan that may or may not allow future decisions to be made by the city does not, in itself, have a financial impact on your property. 

Second, you have asked whether you can participate in the public hearings and a decision on a Mitigated Negative Declaration prepared for the street closure construction project at l4th Street and Alliance Road.  Your residence is at the corner of 13th and H Streets and lies approximately 1,000 feet from the anticipated construction site of the street closure area.  Therefore, the proper test states that the effect of this decision is material if:

  “(C) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of: 

  (i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

  (ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18705.2(b)(1)(C).)

An effect of any decision is considered “reasonably foreseeable” if there is a substantial likelihood that the effect will actually occur.  So for economic interests indirectly involved in the decision, like your residence, we must determine whether it is substantially likely that the decisions will affect the fair market value of the property by $10,000 or more.
  

We find that the required financial effect is not reasonably foreseeable.  The decision before the planning commission is whether to certify the CEQA document and make required findings for the road closure project.  The Mitigated Negative Declaration has been prepared expressly for the street closure construction project and is part of a series of decisions that must be made by both the planning commission and the city council to implement the city council’s decision to close the street.  While the eventual road closure may or may not affect the value of your property, this decision is very early in the chain of events that need to happen to effect the road closure.
  Therefore, it is not substantially likely that this particular decision will affect the value of your property.  As a result, you may participate in this decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  There is no indication that you derive rental income from your residential real property, or will derive such income in the future.  Therefore we need not consider possible effects on the rental value of this property.


�  We do not assume that the road closure is certain to occur even though the city council has already voted for the closure.  Your facts indicate that certain implementing decisions, such as compliance with CEQA requirements, must occur before the road can be closed.  





