                                                                    August 20, 1999

Marguerite P. Battersby

Interim Assistant City Attorney

City of Glendora

1839 Commercenter West

Post Office Box 6425

San Bernardino, California  92412

 Re:  Your Request for Advice

         Our File No. A-99-218
Dear Ms. Battersby:

This letter is in response to your request for advice on behalf of Glendora City Councilmember Albert J. Fishman regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  May Councilmember Fishman participate in a decision to approve the construction of a 48-acre commercial center if one client has an option to purchase property within the proposed center, and another client is located across the street from the project?

2.  May Councilmember Fishman participate in decisions regarding an initiative petition that would, if adopted, affect the ability of the property owner to develop the property?

CONCLUSIONS
1 and 2.  He may not make, participate in making, or use his official position to influence any decision if it is reasonably foreseeable that the decision will have a material financial effect on his clients.

FACTS
Councilmember Fishman is an insurance broker and agent, doing business in the City of Glendora (the “city”) as “Al Fishman Insurance.”  One of his clients, a business entity, owns an option to purchase land in a 48-acre development project in the city.  Another client, a small auto body and repair shop, is located directly across the street from the same project.

Councilmember Fishman provides health insurance to these clients.  He receives more than $250 per year on each account.  The insurance premiums are paid directly to the insurance companies.  Councilmember Fishman receives a commission from the insurance companies.  The clients are identified on his commission statements.  It is unlikely that the approval of the development project will increase or decrease Councilmember Fishman’s income from either client, because he only provides health insurance for the clients, and it is not anticipated that new, or different, business will be generated by the project.

The development project proposes the construction of a large-scale commercial center.  A draft environmental impact report for the project was circulated, and public review of the application is expected to commence in late August.

The city has also been presented with an initiative petition which, if passed, would affect the ability of the property owner to develop the project as proposed.  The initiative petition proposes to rezone and amend the general plan designation of the project property for recreational and reduced intensity commercial development.  The initiative petition is in circulation.  Once the city clerk validates it, the initiative provides that the city council may either adopt the measure without amendment, or place it on the ballot.  The success or failure of the initiative will not change Councilmember Fishman’s relationship with his clients.

ANALYSIS
The conflict of interest provisions of the Act prohibit public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a member of the city council, Mr. Fishman is a public official for purposes of the Act.  (Section 82048.)

A.
Making a Governmental Decision
The prohibition in Section 87100 applies to specific conduct:  making, participating in making, or using one’s official position to influence a decision.  (Regulations 18702.1‑18702.4.)  The phrase “making a governmental decision” means, among other things, voting on a matter. (Regulations 18702.1(a)(1).)  “Participating in making a governmental decision” includes “advising or making recommendations to the decisionmaker.”  (Regulation 18702.2(b).)  These terms do not cover actions that are solely ministerial.  (Regulation 18702.4(a)(1).)  

In general, when a city council drafts a proposed ordinance, and elects to place the matter on the ballot for voter approval, the members of the city council are “participating in making a governmental decision” even though they are not the final decisionmakers.  (Brodsky Advice Letter, No. A-96-229; Zundel Advice Letter, No. A-93-478; Benjamin Advice Letter, No. A-86-061.)  This is also true if the proposed ordinance is of the type that is required to be placed before the voters.  (Scher Advice Letter, No. A-88-479.)  

On the other hand, we have advised that if a city council is required (either by statute, or by the initiative itself) to place an initiative measure on the ballot once the proponents have gathered a sufficient number of signatures, the decision to do so is a ministerial one.  (Skousen Advice Letter, No. A-88-162.)  In this case, under the terms of the initiative, the city council has the option of either adopting the measure without amendment, or placing it on the ballot for voter approval.  Thus, the city council is not required to place the matter on the ballot, unless it chooses not to adopt the measure.   Because the city council has some discretion, the decision to place the initiative before the voters is not a ministerial one.  Therefore, whatever action the city council takes, it will be “making a governmental decision” for purposes of the Act.

B. Identifying Economic Interests

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the following economic interests:


(Any business entity in which the official has an investment worth $1,000 or more.

(Any real property in which the official has an interest worth $1,000 or more.

(Any source of income of $250 or more provided to the official within 12 months before the decision.

(Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.

(Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103.)

A decision will have a financial effect “on the official” if the decision affect’s his or her personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Section 87103.)  This is known as the “personal financial effects” rule.  (Regulation 18703.5).

Councilmember Fishman is an insurance broker and agent, doing business as “Al Fishman Insurance.”
  Councilmember Fishman sold health insurance to two business entities.  As a result, Councilmember Fishman continuously receives commission income from the insurance companies providing the health coverage to the business entities.
  “Commission income” is defined as “gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.”  (Regulation 18703.3(c)(2).)  For purposes of Section 87103(c), an official receives commission income when it is paid or credited.  (Id.)  Presumably, the councilmember has received $250 or more on each account within the previous 12 months.

Pursuant to Regulation 18703.3(c)(3), sources of commission received by an insurance broker or agent include:  (1) the insurance company providing the policy; (2) the person purchasing the policy; and (3) the company or firm through which the broker or agent conducts business.  The full gross value of any commission income for a specific sale or transaction is attributed to each source listed in the regulation.  (Regulation 18703.3(c)(4).)  Applying the regulation, the two business entities, which received health insurance through Councilmember Fishman, are sources of income to the councilmember of $250 or more within the last 12 months, and are, therefore, economic interests to him.  (Section 87103(c).)

Accordingly, Councilmember Fishman may not make, participate in making, or use his official position to influence any decision if it is reasonably foreseeable that the decision will have a material financial effect on the two business entities.

C.
Is it Reasonably Foreseeable that the Decision Will Have a Material Financial Effect on the Official’s Economic Interests?
Once he identifies his economic interests, the councilmember must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on those interests.  First, he must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, he must then locate the appropriate materiality standard.  (Regulation 18700(b)(5).)  After finding the relevant materiality standard, he must decide whether it is reasonably foreseeable that the materiality standard will be met.  (Regulation 18700(b)(6).)

D.
Direct or Indirect Involvement
A business entity that is a source of income is directly involved in a decision if the entity is a named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  An entity is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a business entity is not directly involved in the decision, it is indirectly involved for purposes of locating the relevant materiality standard.  (Regulation 18704.1(b).)

Neither business entity is a named party in nor the subject of the decision regarding the proposed project.  Thus, both entities are indirectly involved in the decision.

C. Applicable Materiality Standard

When a business entity that is a source of income is indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(b).  (Regulation 18705.3(b)(1).)  The materiality thresholds in the regulation vary depending upon the size of the business entity.  For relatively small businesses indirectly involved in a decision, the effect of a decision is material if it will result in an increase or decrease in:  (1) gross revenues of $10,000 or more in a fiscal year; (2) existing expenses of $2,500 or more in a fiscal year; or (3) value of assets or liabilities of $10,000 or more.  (Regulation 18705.1(b)(7).)

F.
Is it Reasonably Foreseeable that the Materiality Standard Will Be Met?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.

Assuming both entities are relatively small, the critical question is whether it is substantially likely that the decisions will result in an increase or decrease in the business entities’:  (1) gross revenues by $10,000 or more in a fiscal year; (2) existing expenses by $2,500 or more in a fiscal year; or (3) value of any assets or liabilities by $10,000 or more.  (Regulation 18705.1(b)(7).)  This is a determination the official must make based on his superior knowledge of the factual situation.

As to the first client, the relevant inquiry will include whether it is substantially likely that the fair market value of the option to purchase real property within the project will increase or decrease by $10,000 or more.  With regard to the auto body and repair shop, Councilmember Fishman must assess whether it is substantially likely that the change in business activity as a result of the project will increase or decrease the shop’s gross revenues by $10,000 or more in a fiscal year, or whether the fair market value of the property owned by the shop will increase or decrease by $10,000 or more.  (Davis Advice Letter, No. A-99-210.)

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  In addition to his clients, the councilmember has an economic interest in his business.  (Section 87103(a) and (d).)  However, your facts do not appear to implicate this economic interest; therefore, we do not address it.


�  The definition of “income” includes a pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater.  (Section 82030.)  





