                                                                    August 18, 1999

David De Berry

City Attorney

City of Orange

300 E. Chapman Avenue

Orange, California  92866

 Re:  Your Request for Advice

         Our File No. A-99-221
Dear Mr. De Berry:

This letter is in response to your request for advice on behalf of the Orange Park Acres Planning Committee regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION
Are members of the Orange Park Acres Planning Committee (the “committee”) subject to the reporting and other requirements of the Act?

CONCLUSION
Based on the facts presented, the committee is solely advisory in nature and does not exercise decisionmaking authority.  As such, the individual committee members are not public officials and need not be designated in the city’s conflict of interest code.  Only public officials and persons designated in conflict of interest codes are subject to the Act’s disclosure and conflict of interest provisions.

FACTS
The committee was formed by formal action of the Orange City Council.
  Orange Park Acres is a semi-rural residential area which encompasses incorporated areas of the city and unincorporated county areas.

The committee is comprised of two members from the county area, two members from the city area, and one member who may be from either area.  Committee members are appointed for two-year terms by an elected mayor, subject to the approval of the majority of the city council.  The committee’s duties are to review and provide recommendations to the city council and planning commission regarding significant land use proposals and policy issues relating to circulation, infrastructure and equestrian/recreation trials with Orange Park Acres.

The committee members are not required to have any special expertise in land use matters.  Generally all that is required is that the members be residents of Orange Park Acres and evidence a significant interest in the Orange Park Acres community.  The committee is strictly advisory to the planning commission and the city council.  It does not appear that either the planning commission or the city council have, in the past, relied on the committee for expert advice in deciding land use matters.

Although the history of the committee’s recommendations is not well-documented, it appears that in most cases, planning commission and city council actions on land use matters have been more or less compatible with the recommendations of the committee.  However, in a recent case, the city council approved an expansion to a private school which the committee strongly opposed.  A group of Orange Park Acres residents, under the acronym of COPAC, have filed a lawsuit against the city to stop the expansion.  Some past or present members of the committee may be members of COPAC.

Recommendations and concerns of the committee are transmitted to the planning commission and city council via city staff reports.  The staff report simply notes the committee’s concerns and recommendations, but does not generally critique them.  The committee’s concerns and recommendations may or may not be consistent with the staff report.  The city staff’s report is independent from the committee’s concerns and recommendations.  The concerns and recommendations of the developer or applicant may also be included in the staff report and in addition, generally are reported by the developer or applicant during oral presentations before the planning commission and city council.  On occasion, committee members also present oral testimony at the planning commission and city council meetings on such matters.

It appears that the primary role of the committee is to present the prevailing views of the Orange Park Acres residential community to the planning commission and the city council on land use matters within Orange Park Acres.  Because Orange Park Acres is relatively small

(2.8 square miles), most of the developments which are reviewed by the committee have the potential of impacting committee members’ residences in some way.

ANALYSIS
Even though the question you pose is quite broad, “[are] committee members subject to the reporting and other requirements of the Political Reform Act?,” we assume for purposes of this letter that you are interested in the more limited issues of whether the members of the committee must make disclosures in an annual statement of economic interests and whether they are subject to the Act’s conflict of interest rules.

The statement of economic interests reporting requirements and the conflict of interest provisions of the Act apply only to public officials specified in Section 87200 and those persons designated (or who should be designated) in conflict of interest codes.  The committee members in this matter are not included in the Section 87200 list, and you have not included any information regarding the city’s conflict of interest code.
  Therefore, we will further construe your question as one requesting the Commission’s assistance in determining whether the committee members should be included in the city’s conflict of interest code.

The Act prohibits public officials from making, participating in making or in any way attempting to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  In furtherance of this prohibition, every state and local government agency must adopt and promulgate a conflict of interest code.  (Section 87300.)  A conflict of interest code enumerates the positions within the agency that make or participate in making decisions that may have a foreseeable and material effect on any financial interest.  (Section 87302.)  Persons so designated in the conflict of interest code are “designated employees.”  The conflict of interest code specifies the economic interests designated employees must report on their statements of economic interests.

The term “designated employee” includes any “officer, employee, member or consultant” of an agency whose position involves making or participating in making decisions that may have a foreseeable and material effect on any financial interest.  (Section 82019(c), emphasis added.)  A “designated employee” does not include an unsalaried member of any board or commission that serves a solely advisory function.  (Section 82019.)

Regulation 18701 provides guidelines for determining whether a board or commission is “solely advisory.”  The provision defines “member” to include “salaried or unsalaried members of boards or commissions with decisionmaking authority.”  (Regulation 18701(a)(1).)  A board or commission possesses decisionmaking authority if, among other things, it makes “substantive recommendations, which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”  (Regulation 18701(a)(1)(C).)  This regulatory language requires that we assess the impact of an advisory body’s recommendations by analyzing the extent to which its recommendations have been followed in the past.  We have advised that if there is a history or track record of “rubber stamping” an advisory body’s recommendations, the advisory body will be considered to have decisionmaking authority.   (Baird Advice Letter, No. A-94-299.)  The concept supported by the regulation is that if the recommendations of a body have a significant impact upon the ultimate outcome of a decision, the body is considered to have decisionmaking authority and is therefore not solely advisory.  (In re Rotman (1987) 10 FPPC Ops. 1 at p. 6.) 

Based on the facts as you have presented them, it does not appear that either the planning commission or the city council have engaged in a “rubber stamping” approval of the committee’s recommendations.  The committee does not appear to “report” directly to the planning commission or the city council.  Instead, you note that the committee’s recommendations and concerns are submitted to the planning commission and city council by way of reference in or attachment to the city staff’s report (which also may contain recommendations from other entities such as developers and applicants).  The staff report is a document independent from anything generated by the committee, and staff conclusions may or may not be consistent with the recommendations of the committee.  Additionally, while you state that the decisions of the planning commission and the city council have, in most cases, been compatible with the recommendations of the committee, the city council recently decided a matter that the committee strongly opposed.
  Finally, the committee has characteristics more akin to a party interested in the decisions of the planning commission and city council than a party assisting to make those decisions; i.e., the committee members are not required to have any special expertise in land use matters, the committee members occasionally present testimony at hearings as do other interested persons, and the committee is comprised of persons from the Orange Park Acres area whose interests appear to be the primary focus of the committee.  For these reasons, we conclude that the committee is advisory only and does not engage in governmental decisionmaking.

Accordingly, the members of the committee do not need to be designated in the city’s conflict of interest code and have no corresponding reporting requirements under the Act.  Because the committee members do not have decisionmaking authority as is required under Regulation 18701(a)(1), they are also not public officials under the Act.  Only public officials and designated employees are subject to the Act’s conflict of interest provisions.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.






Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  On August 18, 1999, I was informed by one of your assistants that the committee has been in existence for approximately twenty (20) years.


�  We note here that you have not asked us to provide advice on any possible conflict of interest for any committee member, and we do not provide such advice in this letter.


�  Specifically, you have not provided to us a copy of the conflict of interest code or a summary of its provisions as it may relate to the committee members.


�  We have commented previously that it is compelling evidence of “rubber stamping” when an advisory committee never publicly opposes the decisions of the decisionmaking body.  (Madway Advice Letter, No.


 A-99-029.)





