                                                                    August 27, 1999

Don Gartner

County of Santa Cruz

District Attorney's Office

701 Ocean Street, Suite 200

Post Office Box 1159

Santa Cruz, California  95060

 Re:  Your Request for Advice

         Our File No. A-99-224
Dear Mr. Gartner:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Would it be a violation of the mass mailing requirements if the Santa Cruz County District Attorney's name appears in the heading of a series of newsletters?

CONCLUSION
The County of Santa Cruz’ newsletters, as proposed, would be a prohibited mass mailing under Section 89001.  You may want to contact the Attorney General’s Office regarding any other laws restricting use of public funds that may be applicable to your set of facts.

FACTS
Newsletters are about to be published by the County of Santa Cruz for distribution to residents of that county.  The district attorney's name is mentioned on the first page under the title of the newsletter.  In our conversation of August 19, 1999, you indicated to me that the newsletters are generally distributed quarterly.  There are several different newsletters that the county prepares and distributes, and each is targeted at a different group, i.e., businesses, senior citizens, homeowners, etc.  You also stated that you assume that each group consists of more than 200 mailings.  You provided two examples of the county’s newsletters.  One example is dated December/January 1998/99 and is titled Consumer Scam Alert.  The other is dated Winter 1998/99 and is titled Senior Fraud Alert.

ANALYSIS
Section 89001 states that “no newsletter or other mass mailing shall be sent at public expense.”  Regulation 18901 implements section 89001 and provides that a mailing is prohibited if all of the following apply:

  “(1)  Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box.  For purposes of this subdivision (a)(1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.

    (2)  The item sent either:

         (A)  Features an elected officer affiliated with the agency which produces or sends the mailing, or

         (B)  Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.

    (3)(A)  Any of the costs of distribution is paid for with public moneys; or

         (B)  Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.

    (4)  More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b).” (Regulation 18901(a).)

Section 89001 prohibits a mailing that meets the criteria set forth above.

Definition of Mass Mailing and Unsolicited Requests
Regulation 18901 only applies to a “mass mailing” as defined by the Act.  “Mass mailing” means more than 200 substantially similar pieces of mail, but does not include mail that is sent in response to an unsolicited request, letter or other inquiry, or any items that fall within the exceptions set forth in Regulation 18901(b).  (Regulation 18901(a)(4).)  Thus, materials sent in response to an unsolicited request are not subject to the mass mailing prohibition.

Regulation 18901(c) provides that a person who subscribes to newspapers or other periodicals published by persons other than elected officers shall be deemed to have made unsolicited requests for materials published in those subscription publications.  (Regulation 18901(c)(4)(E).)  Pursuant to this provision, we have advised that a notice of a public hearing published in a newspaper of general circulation that is delivered to subscribers is not a mass mailing.  (Valenti Advice Letter, No. I-91-264.)  Similarly, we have advised that the mass mailing prohibition does not apply to advertisements in newspapers that are delivered to subscribers.  (Geiogue Advice Letter, No. A-91-193.)

The county’s newsletter is delivered to target groups within the county, selected by the county.  As such, the newsletter does not constitute a “newspaper” or subscription publication.  Due to the county’s size, we presume that more than 200 newsletters will be distributed to each target group.  On these facts, the county’s newsletter falls within the definition of “mass mailing” for purposes of Regulation 18901, and is not subject to any of the exceptions established under Regulation 18901(b).

Delivery
Regulation 18901 only restricts tangible items that are mailed or delivered, by any means, to a person’s home, office, or post office box.  The county’s newsletter is mailed to different applicable target groups in the county presumably to the  home, office, or post office box address of each intended recipient.  Therefore, the newsletter is “delivered” as that term is used in the regulation. 

Public Moneys
Regulation 18901 specifies that a mass mailing is sent at public expense within the meaning of Section 89001 if either of two events occurs:  1) any of the costs of distribution are paid for with public moneys; or 2) more than $50 in public moneys is used to pay for the costs of

design, production, and printing, and this activity is done with the intent to send the mailing other than as permitted by the regulation.  (Regulation 18901(a)(3).)

According to the information you provided me in our conversation of August 19, 1999,   the county expressly funds the production and distribution of the newsletters.  Therefore, the county’s newsletters meet the public funding tests of Regulation 18901.

You also inquire regarding Section 85300.  I am attaching a copy of the recently adopted Regulation 18530, which interprets that section.  You may want to contact the Attorney General’s Office regarding other laws restricting use of public funds that may be applicable to your set of facts.

Inclusion of a Reference to an Elected Officer
If a mailing “features” an elected officer, the mailing is subject to the prohibition of Section 89001.  (Regulation 18901(a)(2)(A).)  “Featuring” is defined in the regulation to mean “that the item mailed includes the elected officer’s photograph or signature, or singles out the elected officer by the manner of display of his or her name or office in the layout of the document, such as by headlines, captions, type size, typeface, or type color.”  (Regulation 18901 (c)(2).)  The inclusion of the name of the elected officer clearly constitutes “featuring” under Regulation 18901.  In the examples of the county’s newsletters that you provided, the name of the acting district attorney or the district attorney appears in the heading directly under the title of the newsletters.

Letterhead Exception

Regulation 18901 provides exceptions to the mass mailing restrictions.  Subdivision (b) provides the following:

   “Notwithstanding subdivision (a), mass mailing of the following items is not prohibited by Section 89001:

  (l)  Any item in which the elected officer's name appears only in the letterhead or logotype of the stationery, forms (including “For Your Information” or “Compliments of” cards), and envelopes of the agency sending the mailing, or of a committee of the agency, or of the elected officer, or in a roster listing containing the names of all elected officers of the agency.  In any such item, the names of all elected officers must appear in the same type size, typeface, type color, and location.  Such item may not include the elected officer's photograph, signature, or any other reference to the elected officer, except as specifically permitted in this subdivision (b)(1) or elsewhere in this regulation.”
The letterhead exception in Regulation 18901 only pertains to the letterhead or logotype of the stationery of the agency.  When the text of a message precedes the listing of the elected officer’s name, we believe the document no longer constitutes letterhead.  (Leidigh Advice Letter, No. I-89-175.)  Consequently, the newsletters that you provided would not qualify for the letterhead exception. 

Essential Agency Communications Exception  

Regulation 18901(b)(6) provides an exception for essential agency communications:

  “Any item sent by an agency responsible for administering a government program, to persons subject to that program, in any instance where the mailing of such item is essential to the functioning of the program, where the item does not include the elected officer’s photograph; and where use of the elected officer’s name, office, title or signature is necessary to the functioning of the program.”

You have not indicated that distributing the newsletters is essential to administering any governmental program or that references to the assistant district attorney or district attorney is necessary to the functioning of any program.  (Leon Advice Letter, No. A-97-432.)

Summary
Therefore, having determined that the newsletter will meet all elements set forth in Section 89001, we advise that the newsletter, as proposed and if sent, would be a mass mailing prohibited by the Act.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Please note that the “Letterhead” exception and the “Essential Agency Communication” exception are considered separately below.


�  Please note that the mass mailing restrictions apply only to “elected officers.”  (Section 82020.)





