                                                                    September 22, 1999

Joseph J. Irvin

2357 Newcastle Road

Newcastle, California  95658

 Re:  Your Request for Advice

         Our File No. A-99-225
Dear Mr. Irvin:

This letter is in response to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  The Commission does not provide advice regarding past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, this letter does not evaluate any conduct that has already taken place.

QUESTIONS
1.  Decisions Relating to Prospective Employer.  As an ARB employee, may you continue to carry out the duties of a public relations officer for a public-private partnership, if you plan to leave state service to perform the same duties in the private sector?

2.  Permanent Ban.  After leaving state service, may you implement the public relations plan of the partnership, if you participated in developing the plan as a state employee?

3.  One-Year Ban.  As a private-sector public relations officer for the partnership, how will the one-year ban on lobbying the ARB limit your activities?

CONCLUSIONS
1.  Yes.  The prohibition in Section 87407 does not prohibit you from continuing those activities since they are not “decisions directly relating to your prospective employer” as described in Regulation 18747(b).

2.  Yes.  The development of the plan was not a “judicial, quasi-judicial or other proceeding.”  Therefore, the lifetime ban in Sections 87401 and 87402 do not apply.

3.  For one year after leaving state service, you may not communicate with the partnership’s steering committee (which includes an ARB officer) or the partnership’s project coordinator (an ARB officer), if the purpose of the communication is to influence any action involving the issuance of a contract.  During that one-year period, you may contact the ARB, as long as you do not attempt to influence any administrative or legislative action, or any action involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.

FACTS
You are a communications director for the California Air Resources Board (“ARB”).  Your position is designated in the ARB’s conflict of interest code.  You wish to leave the ARB and work as a private communications consultant for a public-private partnership, in which the ARB is a partner.

A.  The Partnership  

In December 1998, the ARB and the California Energy Commission signed a statement of intent forming the California Fuel Cell Partnership with several private companies, including Ford Motor Company, DaimlerChrysler, Ballard, and ARCO.  The purpose of this partnership is to advance a new automobile technology that is affordable and environmentally friendly.  To do so, the partnership will identify fuel infrastructure issues, and determine how to prepare the California market for this new technology.  In addition, the partnership will test fuel cell vehicles under real day-to-day driving conditions.  Between 2000 and 2003, the partnership plans to demonstrate 50 fuel cell vehicles throughout the state.

The impetus for the formation of this partnership originated from both the public and the private sector.  It arose from ARB’s request for a demonstration program, and the industry’s interest in publicly investigating the feasibility and market potential of fuel cell technology.  The partnership will run for four years.  Other partners will likely join the effort along the way.  Participation in the partnership is voluntary.

The partners pay for the operations of the partnership as equally as possible.  A steering committee oversees those operations.  A representative from each partner sits on that committee.  The ARB’s executive officer is one of the representatives.  He informs the ARB board members about the activities of the partnership.

B.  The Public Relations Plan
In January 1999, the ARB’s executive office assigned you to coordinate a public event  announcing the formation of the partnership and its goals.  You worked with the public relations personnel (“PR Team”) from all of the participating companies to plan this event.  After this event, the partnership’s steering committee requested that you and the PR Team develop a 

four-year public relations plan (“PR Plan”) for the partnership.

Ten days later, you submitted a letter of resignation (initially to be effective on

June 30, 1999).  Shortly thereafter, you informed your staff and the PR Team of your impending departure.  Three weeks later, on May 18, 1999, in a conference call, the PR Team told you that they wanted you to continue providing communication services for the partnership beyond your anticipated termination date.  As the PR Plan took shape, the PR Team added a request to hire a public relations officer.  Although the plan did not specifically mention you for this position, the PR Team had you in mind when they added the request to the plan.

On June 29, 1999, the Steering Committee accepted the proposed PR Plan.  Your coordination efforts, and the executive officer’s participation on the steering committee, were the only actions taken by the ARB regarding this plan.  The PR Plan is a confidential document.  You have, however, indicated that, in general, the plan identifies methods of public outreach.

C.  Your Current Activities
At this time, the ARB provides staff personnel to the partnership, including a project coordinator and a public relations officer.  You are the public relations officer.  Your tasks include producing newsletters and brochures; planning public events, such as vehicle 

“ride n’ drives” and roundtable conferences; and handling media requests for information.

It is your desire to leave state service and continue to work on similar activities for the partnership, either as an employee of a private partner, or as an independent contractor for the partnership.  No company has offered you the position.  The partnership has also not offered the position to you because its structure is still evolving.  But you do know that the PR Team wants to retain your services, and you have not rejected the idea.  If you provide private consulting services to the partnership, your duties would remain the same and you would limit your communications with the ARB to retrieving information, referring media requests, and coordinating public relations activities.  You are not aware of any pending contracts related to the partnership.

ANALYSIS
The Act imposes three restrictions on the activities of specified state officials who are leaving state service.  Two are post-employment, while the third applies when an official anticipates leaving office.  Transferring from one state administrative agency to another, however, does not trigger these restrictions.  Therefore, we begin by addressing whether the partnership is a “state administrative agency” as defined in the Act.  (Sections 87400(a), 87401, 87402, 87406(e).)

A.  The Partnership as a State Administrative Agency
The term “state administrative agency,” for revolving-door purposes, means, in pertinent part, “every state office, department, division, bureau, board and commission.”  (Section 87400(a).)  This definition is identical to the one found in Section 82049, which applies to other provisions of the Act.  The Commission balances four factors to determine if a seemingly private entity qualifies as a state agency, as defined in Section 82049.
  This inquiry is known as the “Siegel test.”  Given the identical language in Sections 87400(a) and 82049, it is appropriate to apply the Siegel test to evaluate whether an entity is a state administrative agency, as defined in Section 87400(a).  This test is not intended to be a definitive litmus test for determining whether an entity is public.  (In re Vonk, supra.)  Ultimately, the decision is made on a case‑by‑case basis. Under the Siegel test, we consider these four criteria:

1.  Whether the impetus for formation of the entity originated with a government agency; 

2.  Whether the entity is substantially funded by a government agency; 

3.  Whether the principal purpose of the entity is to provide services or undertake obligations that public agencies traditionally perform; and 

4.  Whether the entity is treated as a public entity by other statutory provisions.

Starting with the first factor, you indicate that the impetus for the formation of the partnership originated as a joint effort between the private sector and the ARB, and that the ARB is an original signatory to the partnership’s statement of intent.  In general, an entity created by a statute meets the first factor.  On the other hand, if an entity is not created by a statute, the fact that it was created at the impetus of a governmental agency is less significant.  (Cannizzo Advice Letter, No. A-97-562a.)  Under your facts, the partnership satisfies the first Siegel factor.  But since the partnership was not created by a statute, this finding is not determinative.

As to the second Siegel factor, you mention that the partnership receives proportionate funding from all of the partners.  Most of the partners are private companies.  Hence, the second factor does not apply.  With regard to the third factor, exploring new technology is an activity that is performed by both the public and the private sector.  In addition, while marketing a new product is a private-sector activity, protecting air quality is traditionally a governmental function.  Given the mixed functions of the partnership, the third factor is not conclusive.  As to whether the partnership is treated as a public entity by other statutory provisions, it appears that the partnership operates as an informal unincorporated consortium and is not subject to state open meeting laws.  (See Prestidge Advice Letter, No. A-95-323.)  Moreover, you indicate that the partnership’s PR Plan is a confidential document.  Thus, it does not appear that the partnership’s records are subject to the Public Records Act.

After weighing these factors, we conclude that the second and fourth criteria weigh against a finding that the partnership is a government agency, while the third factor is inconclusive.  Although the partnership meets the first factor, this finding is not determinative in this case.  Accordingly, we do not consider the partnership to be a “state administrative agency.” While it is true that the partnership is undertaking a project that is beneficial to the public, not every public-private entity rises to the level of a public agency.  (In re Leach, supra.)  This is particularly true where, as here, private-sector members control the decisions of the entity.  (See e.g., Moser Advice Letter, supra; Cannizzo Advice Letter, supra; Prestidge Advice Letter, supra.)

Having determined that the partnership is not a “state administrative agency,” we now turn to the Act’s post-governmental employment laws. 

B.  Decisions Relating to Prospective Employer
1.  Section 87407
Section 87407 prohibits a state official from making, participating in making, or using his or her official position to influence a decision that directly relates to a prospective employer.  A person is a “prospective employer” if the official negotiates prospective employment with that person.  (Regulation 18747(c).)  A state official “negotiates” employment when he or she interviews or discusses an offer of employment with an employer or his or her agent.  (Regulation 18747(c)(1).)

The PR Team members have told you that they want you to continue providing public relations services to the partnership after you leave state service.  It is unclear, however, whether you would contract with the partnership or one of the private partners, and you have yet to receive an offer from anyone.  Nevertheless, Section 87407 still applies to you because you discussed future employment with the PR Team members, who are agents of the partnership.  

Accordingly, you may not make, participate in making, or use your official position to influence an ARB decision directly relating to your prospective employer.  In this case, your prospective employer is the partnership.  As agents of the partnership, your prospective employer also includes each of the partners of the partnership.  A decision by the ARB “directly relates” to a prospective employer when:

1.  The prospective employer initiates the ARB proceeding in which the decision will be made by filing an application, claim, appeal or similar request; 

2.  The prospective employer is a named party in the ARB proceeding in which the decision will be made; 

3.  The ARB proceeding involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the prospective employer; or 

4.  It is reasonably foreseeable that the ARB decision will have a material financial effect on the prospective employer (see Regulation 18705.3).  (Regulation 18747.)

Your present duties relating to the partnership include producing newsletters and brochures, planning public events, and handling media requests for information.  These duties do not involve “ARB proceedings,” nor does it appear reasonably foreseeable that carrying out such duties will have a material financial effect on the partnership.  Therefore, you may continue to perform these duties, even though the partnership and its partners are prospective employers.

2.  Section 87100
Section 87100 contains a related prohibition.  Under that statute, you may not make, participate in making, or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on a source of income of $250 or more, including promised income, within 12 months before the decision is made.  (Section 87103(c).)  “Promised income” is income that you have not received, but to which you have a legally enforceable right.  (Regulation 18703.3(a).)  Thus, Section 87100 applies at the moment you enter into a contract for employment.

C.  Revolving Door Laws
The Act has two post-governmental employment restrictions.  One is a permanent prohibition, while the other lasts for one year.  As a designated employee, these laws apply to you.  These laws do not prohibit you from accepting employment with any particular private entity.  Instead, they limit your activities once you join the private sector.

1.  Lifetime Ban on “Switching Sides”
Sections 87401 and 87402 (collectively the “permanent ban”) prohibit former state officials from advising or representing another person for compensation in any judicial or other proceeding, including a contract, in which the official participated while in state service:

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply: 

   (a)  The State of California is a party or has a direct and substantial interest.

   (b)  The proceeding is one in which the former state administrative official participated.”  (Section 87401; emphasis added.)

  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

a.  Judicial, Quasi-Judicial or Other Proceedings

 The permanent ban applies to any “judicial, quasi‑judicial or other proceeding” in which you participated as a state official.  At the ARB, you participated in developing the PR Plan for the partnership.  The term “judicial, quasi-judicial or other proceeding” refers to “any 

proceeding ... involving a specific party or parties in any court or state administrative agency.”  (Section 87400(c).)  The PR Plan involved a specific party—the partnership.  But it was not a proceeding that took place in any court or state administrative agency.  (Section 87400(c).)  The decision to approve the PR Plan was a proceeding before the partnership’s steering committee, not the ARB.  Moreover, the ARB’s actions with respect to the plan were limited to your coordination efforts, and the executive officer’s participation on the committee.  As a result, the proceeding in which the decision occurred was not a “judicial, quasi-judicial or other proceeding.”  (Section 87400(a).)

Accordingly, the decision to approve the PR Plan is not a proceeding covered by the permanent ban.  As such, you may implement the plan as a private-sector employee.

2.  The One-Year Ban
In addition to the permanent ban, Section 87406 (the “one-year ban”) prohibits former state officials from communicating with their former agency on behalf of another person for compensation to influence any administrative or legislative action, or other specified actions including those involving the issuance of a contract:

  “(d)(1)  No designated employee of a state administrative agency, ... for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”

In short, after you leave the ARB, you may not communicate with the ARB, or any ARB officer or employee, on behalf of another person (including the partnership), to influence any administrative or legislative action by the ARB, or any action by the ARB involving the issuance of a contract.

a.  ARB Actions
One ARB officer sits on the partnership’s steering committee, and another serves as the partnership’s project coordinator.  In these positions, the ARB officers act within their official capacity as ARB personnel.  Therefore, their actions as partnership staff are ARB actions.  As a result, if these actions are administrative or legislative, or involve the issuance of a contract, the one-year ban will limit your communications with these officials once you leave the ARB.

The partnership will not be taking administrative or legislative action because it is not a state agency.  (Sections 82002, 82037.)  But it will be entering into contracts for various goods or services to implement its PR Plan.  If ARB staff participates in issuing a contract on behalf of the partnership, that action will be considered an ARB action, thus triggering the one-year ban.

Accordingly, for one year after leaving state service, you may not communicate with the steering committee or the project coordinator, if the purpose of the communication is to influence any action involving the issuance of a contract.  The one-year ban will limit your communication with the steering committee because one of its members is an ARB official.  If that official, however, abstains from participating, in any way, in a contract decision, the one-year ban would not prevent you from communicating with the steering committee regarding that contract.

As an additional matter, you state that, after leaving state service, you will limit your communications with the ARB to retrieving information, referring media requests, and coordinating public relations activities.  The one-year ban does not restrict communications that do not attempt to influence any action specified in Section 87406.  Therefore, you may communicate with the ARB as long as you do not attempt to influence any of the specified actions.

D.  General Conflict of Interest Laws

The conflict of interest provisions of the Act prohibit public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more.

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more.

3.  Any source of income of $250 or more provided to the official within 12 months  before the decision.

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103.)

A decision will have a financial effect “on the official” if the decision affects his or her personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Section 87103.)  This is known as the “personal financial effects” rule.  (Regulation 18703.5).

As a designated employee at the ARB, the conflict-of-interest laws apply to you.  We do not evaluate whether you had a conflict in any past decision.  But if you would like assistance regarding any future decision, you may contact us.

If you have any other questions about leaving state service, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts in your letter contain past conduct in which you engaged as a state employee.  As set forth at the beginning of this letter, the Commission does not issue advice evaluating past conduct.


�   See Commission opinions In re Vonk (1981) 6 FPPC Ops. 1; In re Leach (1978) 4 FPPC Ops. 48; In re Siegel (1977) 3 FPPC Ops. 62; and Commission advice letters Maas Advice Letter, No. A�98�261; Lillie Advice Letter, No. A-98-052; Moser Advice Letter, No. A-97-400.





