September 3, 1999

Jim Dickens

Councilmember

City of Arroyo Grande

769 Branch Mill Road

Arroyo Grande, California  93420

 Re:  Your Request for Advice

         Our File No. A-99-228
Dear Mr. Dickens:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May you participate in a decision regarding a specific plan and environmental impact report for Arroyo Linda Crossroads, which is immediately adjacent to your family’s property?

II.  CONCLUSION
If it is reasonably foreseeable that the decision will have any financial effect whatsoever on your family’s property, then you have a conflict of interest.  If you conclude, however, that the unique circumstances of this situation make it unlikely that the decision will have any financial effect on your family’s property, then you do not have a conflict.  This is a determination we cannot make from a distance.  Having narrowed the matter to the specific, relevant question, we must leave it you to answer the question on the basis of all available facts about the situation.   

III.  FACTS
You are a member of the city council in the City of Arroyo Grande (the “city”). 
Your principal residence is 769 Branch Mill Road.  The residence is owned by your family and is located on a 38-acre agricultural parcel referred to as the Dixson Ranch.  The property is in a trust, of which you are one of six beneficiaries.  Each beneficiary has an equal share in the trust.  You pay monthly rent to the co-trustees.  You currently receive no monetary benefits from the trust and will not until your mother is deceased, as is specified in the trust document.
The city will soon be considering a specific plan and environmental impact report (EIR) (the “decision”) on a parcel adjacent to your family’s property.  The property which is the subject of this decision comprises 292 acres located southeast of the city.  The property, which is owned by the applicant and referred to as “Arroyo Linda Crossroads,” is directly adjacent to your family’s property, separated by a city-owned road easement of approximately 50 feet.  This road is referred to as “Branch Mill Road.”
The portion of Arroyo Linda Crossroads that is directly adjacent to your family’s property is considered an “Oak Woodland” and “Steep Slopes” (25 percent +).  This portion is a north-facing, steep hillside, dominated by oak trees.  There is an elevation difference, due to the steep slopes, between your family’s property and the proposed project site of 200 to 300 feet.  Dixson Ranch is approximately 140 feet in elevation; Arroyo Linda Crossroads is approximately 340 feet to 440 feet in elevation at the ridge line above the Oak Woodland.  This portion of the applicant’s property is specifically excluded from being developed by the city building code and is not part of the proposed specific plan.  The distance between the Dixson Ranch property and the part of the adjacent property which is actually the proposed project site is a minimum of 400 feet (+ 25 feet).  The Arroyo Linda Crossroads property slopes southwardly from its two highest elevations (503 feet and 458 feet) toward State Highway 101.  The geography creates a usable parcel on the Arroyo Linda Crossroads property which is effectively in a separate valley from your family's property.

You tell us that you are confident that there will be no financial effects from the decision on the Dixson Ranch property.  You base this conclusion on several factors.  First, the two properties, although adjacent, are essentially separated by what you describe as a “geophysical barrier,” with the proposed development on the other side of the barrier from your family’s property.  Second, you tell us that there are no roads or other infrastructure connections between the two properties.  You do not foresee traffic or pollution effects on the Dixson Ranch property from the development on the Arroyo Linda Crossroads property, if it eventually occurs.    

IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

A.  
You are a “public official” subject to the Act’s conflict-of-interest rules.  
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a city councilmember you are a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to you.  

B.  
The Act’s conflict-of-interest rules apply to this decision.  
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  Your council’s deliberations and votes on the decision constitute making (Regulation 18702.1) and participating in making a governmental decision (Regulation 18702.2).  Thus, the conflict-of-interest regulations apply to these matters.   

C.  
Identifying your economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests you have is the third step in analyzing whether you have a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

An indirect investment or interest, as used in the above definitions, means, among other things, any investment or interest owned by a trust of which the official owns beneficially a 10‑percent interest or greater.  (Section 87103.)  You are one of six equal beneficiaries of the trust whose corpus includes the Dixson Ranch property.  Since one-sixth is greater than 10 percent, you have an economic interest in the Dixson Ranch property held by the trust.  (Section 87103, subdivision (b) and last paragraph.)  

You also have an economic interest in your lease of the residence on the Dixson Ranch property.  (Section 87103(b), Section 82033.)  

D. Determining whether your economic interests are directly or indirectly involved in the governmental decision.  

Knowing that you have two economic interests from which a conflict may arise, Dixson Ranch itself and the residential lease, the next step is determining the degree to which these two economic interests are involved in the decision.  (Regulation 18700(b)(4).)  This step is important because different criteria for evaluating the materiality of the financial effect on the real property apply, depending upon whether the respective economic interests are directly or indirectly involved in the governmental decision.  

The Commission’s regulations provide that real property is directly involved in a governmental decision under certain specific circumstances.  (Regulation 18704.1(a).)  None of these circumstances are present with regard to either of your economic interests in the context of the present decision.  Therefore, under the Commission’s regulations, both of your economic interests, Dixson Ranch and your residential lease, are considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.2(b).)  

E.  
Deciding which materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.  

1.  Introduction. 

Knowing the degree to which your economic interests, Dixson Ranch and the residential lease, are involved in the decision, the next step is picking the appropriate standard for evaluating the “materiality”—this is, the importance—of the effect of the decision on the respective economic interests.  (See Regulation 18700(b)(5).)   

2.  Dixson Ranch.
Turning first to your economic interest in Dixson Ranch, the materiality standards in Regulation 18705.2(b) apply since that property is indirectly involved in the decision.  That regulation prescribes alternative standards; which one applies usually depends on how far the public official’s property is from the property which is the subject of the decision.  Since the Dixson Ranch property is directly adjacent to the Arroyo Linda Crossroads property, the rule in Regulation 18705.2(b)(1)(A) ostensibly applies.  That rule covers situations where the real property in which a public official has an economic interest is within 300 feet of the property which is the subject of the decision.  Obviously, directly adjacent properties, such as Dixson Ranch and Arroyo Linda Crossroads, are within 300 feet of each other.  

However, if a governmental decision affects only a clearly defined, specific and isolated site on a larger piece of land, the Commission has interpreted the materiality regulations to allow the distance to be measured from that clearly defined and specifically affected site.  (Ball Advice Letter, No. A-98-124.)  An example of this is where a governmental decision affects a specific building on a large tract of land.  (Ibid.)  We have stressed that the boundaries of the specific site may be the appropriate point from which to measure only when those site boundaries are formally specified in the governmental decision.  (Krauel Advice Letter, No. I-92-283.)  Also, this interpretation does not apply when the decisions about the site affect the entire property, or where the decisions about the specific site are inextricably linked to the entire property.  (Ball, supra.)  

Applying these interpretations to your facts, the question is whether the project site on the Arroyo Linda Crossroads parcel is clearly defined and sufficiently isolated from the rest of the parcel to allow measurement from the site boundaries rather than the parcel’s boundary.  Based upon the facts you have presented, we conclude that this is not the case.  The specific plan covers most of the Arroyo Linda Crossroads parcel; the only part of the parcel not embraced by the plan are the steep slopes leading up to the small ridge which separates the parcel from Dixson Ranch.  Where the proposed project site embraces most of the property, the site is not isolated and specific on that property.  Therefore, we conclude that, for purposes of choosing a materiality standard, you must measure from the boundary of Dixson Ranch to the boundary of the Arroyo Linda Crossroads parcel.  This is less than 300 feet (as stated above, the parcels are directly adjacent).

Therefore, the materiality standard in Regulation 18705.2(b)(1)(A) indeed applies.  That standard provides that any—even a penny’s worth—financial effect which is reasonably foreseeable from a governmental decision on a property so located is deemed material.  

3.  The leased residence. 
As to your leasehold interest in your residence on Dixson Ranch, which is also indirectly involved, the materiality standards in Regulation 18705.2(c) apply.  This regulation provides that the financial effect of a governmental decision on a leasehold is deemed material if it is reasonably foreseeable that any of the following will be true as a result of the decision:  

“(1)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

“(2)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

“(3)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

“(4)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5+percent, whichever is greater, during any 12‑month period following the decision; or

“(5)  The decision will result in a change in the termination date of the lease.”

F. 
Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  
1.  Introduction. 

The sixth, and usually most important, step in deciding whether you have a conflict of interest is using the materiality standards (from step 5, above) to decide if a material financial effect on one or more of your economic interests is reasonably foreseeable as a result of the decision.  (Regulation 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  It is important to understand that this determination must be made separately for each economic interest involved in the decision.  

2.  Dixson Ranch.  

Looking first at your economic interest in Dixson Ranch, the important question is whether it is reasonably foreseeable that the decision will have any financial effect whatsoever on Dixson Ranch.  (Regulation 18706, applying Regulation 18705.2(b)(1)(A).)  If the answer to this question is “yes,” then you have a conflict of interest unless the public generally exception applies.  (See below.)  If, on the other hand, you conclude that it is reasonably foreseeable that the decision will have no financial effect whatsoever on Dixson Ranch, then you do not have a conflict of interest.  (See Regulation 18705.2(b)(1)(A) (“... unless the decision will have no financial effect upon the official’s real property interest.”).)  

In your communications with us, you have indicated that you believe the unique circumstances of this case, geological and otherwise, combine to make it unlikely that the decision about Arroyo Linda Crossroads will have any financial effect on Dixson Ranch.  If that is, in fact, correct, then you do not have a conflict of interest.  However, this is a determination which we must leave up to you because the Commission does not act as a finder of fact when it gives advice.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Having narrowed the matter down to the important question, we must leave it to you to answer the question based upon your superior knowledge of the facts of the situation.  

3.  The leased residence. 
Looking next at your economic interest in your lease of your residence, the important question is whether it is reasonably foreseeable that any of the five criteria in Regulation 18705.2(c) will be true as to that lease as a result of the decision.  Based upon the facts you have presented,
 it does not appear that any of these criteria will be true as a result of the decision.  Therefore, we advise that you do not have a conflict of interest in the decision arising from your leasehold interest in your residence.      

G.  
The “public generally exception.”
Even if you conclude that it is reasonably foreseeable that the decision will have a material financial effect on Dixson Ranch (see part IV.F.2, above), you may not be disqualified.  (We include this explanation in case you conclude that a material financial effect on Dixson Ranch is reasonably foreseeable.)  If the reasonably foreseeable material financial effect on Dixson Ranch is indistinguishable “from its effect on the public generally,” then you do not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  

This rule is referred to as the “public generally exception.”  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  

Generally, the reasonably foreseeable material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” it will affect the public official’s economic interest.  (Regulation 18707(b)(1),(2).)  In general terms, applying the public generally exception requires two closely interrelated judgments.  Using rules found in the Commission’s regulations, one must determine whether there is a “significant segment” of the public which is likely to be affected by the governmental decision in “substantially the same manner” as is the economic interest which is potentially creating the conflict.
  

 
In terms of this situation (i.e., a reasonably foreseeable material financial effect on a real property interest), a “significant segment” may be comprised of:  

10 percent or more of all property owners, all home owners or all households in the jurisdiction of the official's agency, or in the district he or she represents.  (Regulation 18707(b)(1)(A)(ii).)

50 percent of all businesses in the jurisdiction, or in the district he or she represents, so long as the businesses are composed of more than a single industry, trade, or profession.  (Regulation 18707(b)(1)(B).) 

Also, in rare cases, “exceptional circumstances” may allow the recognition of a significant segment, within the meaning of the public generally exception, even if the numerical thresholds otherwise established are not met.  (Regulation 18707(b)(1)(D).)  

In terms of your situation, if you conclude that the decision will have a reasonably foreseeable material financial effect on Dixson Ranch, the public generally exception will apply if it is also reasonably foreseeable that the decision will affect 10 percent or more of all property owners, all home owners or all households, or 50 percent of all businesses in your district (or your jurisdiction, if you are elected at-large) in substantially the same manner as Dixson Ranch is affected.  Again, we cannot answer this question from a distance because the answer depends on many facts which are not available to us.  If you conclude that the decision will have a reasonably foreseeable material financial effect on Dixson Ranch, then, based upon your knowledge of your district and the decision, you must decide whether the exception applies.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby, supra.)  


�  There are also “special purpose” versions of the public generally exception which may apply in special factual situations.  (See Regulations 18707.1 - 18707.6.)  However, none of these appear to apply to this situation.





