August 31, 1999

Russell J. Bohart

1020 Wellworth Lane

Sacramento, California  95864

 Re:  Your Request for Advice

         Our File No. I-99-231
Dear Mr. Bohart:

This letter is in response to your request for advice regarding the post-governmental employment restrictions in the Political Reform Act (the “Act”).
  Since your inquiry is general in nature, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(9), copy enclosed.)

QUESTIONS
1.  As a private sector employee, may you produce for your employer a general national perspective and background on programs in which you participated as a state employee?

2.  May you provide information to your employer that is California specific?

3.  If your employer chooses to pursue an economic opportunity with respect to one of these programs, what are the limitations on your activities?

4.  Do the answers to the above questions change for programs in which your former agency only had an oversight role?

CONCLUSIONS
1 and 2.  The one-year ban does not prohibit you from preparing material for a private sector employer, as long as you are not identified in connection with any efforts by the company to influence HWDC regarding a contract or sales transaction.  Under the permanent ban, you may not aid, advise, counsel, consult or assist your employer regarding a contract in which you participated at HWDC.

3.  For one year, you may not, on behalf of your employer, appear before or communicate with HWDC for the purpose of influencing any action or proceeding relating to a contract or sales transaction.  In addition, you may not, for compensation, represent or assist in representing your employer in any contract in which you participated as a state employee.

4.  No.  For one year, you may not, on behalf of your employer, appear before or communicate with HWDC for the purpose of influencing any action or proceeding relating to a contract or sales transaction in which HWDC plays an oversight role.  In addition, you may not, for compensation, represent or assist in representing your employer in any contract in which HWDC played an oversight role under your supervision.  However, you are not prohibited from influencing any action by a local agency, except as explained below.

FACTS
For 21 years prior to March 1999, you were the Director of the Health and Welfare Data Center (“HWDC”).  In March, you were replaced.  Since that time, you have been on vacation.  You are now in the process of leaving state service for private sector employment.

In 1995, HWDC became responsible for all of the large welfare automation projects, including children’s welfare and child support.  Subsequently, HWDC also became responsible for the automation of Statewide Finger Imaging for welfare clients, and Electronic Benefits Transfer.  HWDC managed these projects under your directorship.  HWDC also had oversight over the welfare reform automation procurements, which are county consortia based projects.

You have investigated potential employment opportunities with several large automation companies who historically have been large defense contractors at the federal level.  With cutbacks in defense spending, these companies are looking for new opportunities on the state and local level.  One company has requested that you prepare a briefing document explaining the opportunities with the health and human services sector of state and local government.  Specifically, your document must describe existing programs, the business drivers for these programs, and the funding and management relationships in the administration of these programs.  You would begin with a national perspective, which would offer a better understanding of the marketplace.  If the company elected to pursue a particular market segment, you may be called upon to provide a more in-depth review of the California arena, and to assist the company in taking advantage of opportunities in California.

ANALYSIS
 Officials who leave state service are subject to two types of restrictions under the Act. The first is a one‑year prohibition and the second is a permanent ban.

A.
The One-Year Ban (Revolving Door Law)
The Act prohibits specified officials, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or a specified action or proceeding involving a permit, license, grant, contract or the sale of goods or property. 

Section 87406 specifically provides that no designated employee of a state administrative agency: 

  “[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property ....” (Section 87406(d)(1).)

Pursuant to Section 87406, you may not, for compensation and for a period of one year, represent any automation company by appearing before or communicating with HWDC for the purpose of influencing any specified action or proceeding involving a contract, or the sale or purchase of goods or property.  The prohibition covers contracts in which HWDC is a party, and contracts that require HWDC approval.

The statute regulates specific conduct—appearing before or communicating with one’s former agency for the purpose of influencing certain proceedings.  Thus, you may not be identified as the sender of any communication to HWDC regarding a contract or sales transaction.  In addition, you may not personally contact or meet with any official or employee of HWDC concerning a contract or sales transaction, nor may you introduce a colleague to any official or employee at HWDC prior to any meeting held to discuss such actions.  (Unterreiner Advice Letter, No. I-98-299.)  

On the other hand, the one-year prohibition does not preclude you from presenting any information to a private company, as long as you are not identified in connection with any efforts by the company to influence the HWDC regarding a contract or sales transaction.  Similarly, Section 87406 does not prohibit you from drafting documents on behalf of the company to be submitted to HWDC, as long as you are not identified in connection with the communication.  (Marovich Advice Letter, No. A-99-131.)  Moreover, you may use your expertise to advise the company on the procedural requirements or policies of HWDC, as long as you are not identified with the company’s efforts to influence the agency.  (Anderson Advice Letter, No. A-98-159.)

The one‑year ban only applies to “state administrative agencies.”  (Section 87400(a).)  It does not restrict conduct on the local level.  (Section 82041.)  Thus, while you may not lobby HWDC for one year, Section 87406 does not prohibit you from influencing any local agency actions.  However, any communication with HWDC staff that is intended to influence an HWDC decision specified in Section 87406 is prohibited.  Consequently, you may not attempt to influence a local agency proceeding in which HWDC staff is present, if your appearance or communication is for the purpose of influencing the HWDC regarding a contract or sales transaction.  (Graves Advice Letter, No. I-98-141(a).)

B.  
Lifetime Ban on “Switching Sides”
In addition to the one-year ban, the Act prohibits former state administrative officials from advising or representing any person for compensation in any judicial or other proceeding (including a contract) in which the official participated while in state service.  (Sections 87401 and 87402.)

Specifically, Section 87401 provides: 

  “No state administrative official, after termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial or quasi‑judicial or other proceeding if both of the following apply: 

   (a)  The State of California is a party or has a direct and substantial interest. 

   (b)  The proceeding is one in which the former state administrative official participated.”

In addition, Section 87402 prohibits former state administrative officials from being paid to “aid, advise, counsel, consult or assist in representing” any other person in any proceeding in which the official would be prohibited from appearing under Section 87401.

 The permanent ban pertains to “judicial, quasi‑judicial or other proceedings” in which you participated as a state administrative official, including contracts.  (Section 87400(c).)  Thus, you may not, for compensation, represent an automation company before HWDC in any contract in which you participated during your tenure at HWDC.  “Participation” means “to have taken part personally and substantially through decision [or] approval ...”  (Section 87400(d).)  A supervisor is deemed to have participated in any proceeding that was pending before the agency under his or her authority.  (Regulation 18741.1(a)(4).)

However, the permanent ban does not restrict your ability to participate in a new proceeding.  For example, we advised a former supervisor with the Department of Health Services that she could assist a client in reviewing a new RFP issued by the department involving a project on which she had previously worked.  (Pratt Advice Letter, No. A‑95‑386.)  The new RFP, which was issued after she left the department, involved a new contract and was, therefore, a separate proceeding for purposes of Sections 87401 and 87402.  Accordingly, if new contracts develop from the projects in which you participated as the director at HWDC, the permanent ban would not prohibit you from assisting a private sector employer from bidding on such contracts.

Like the one-year ban, the permanent ban only applies to “state administrative agencies.”  (Section 87400(a).)  Therefore, you are not prohibited from influencing any local agency action.  However, any communication with HWDC staff that is intended to influence any judicial, quasi‑judicial or other proceeding in which you participated is forbidden.  Accordingly, you may not influence HWDC staff during a local agency proceeding regarding a contract in which HWDC had an oversight role during your tenure.

I have enclosed a fact sheet for additional guidance.  If you have any other questions, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)





