December 1, 1999

Kenneth D. Buchert

Law Offices of Robert R. Wellington

857 Cass Street, Suite D

Monterey, California  93940

Re:  Your Request for Advice

         Our File No. I-99-242
Dear Mr. Buchert:

This letter is in response to your request for advice on behalf of Planning Commissioner Robert McCaffrey regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request asks for general guidance, we are treating it as a request for informal assistance pursuant to Regulation 18329(c).

Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based on the facts presented to us in your letter requesting advice.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.
QUESTIONS
1.  To what extent may Commissioner McCaffrey discuss a client’s project with planning staff and other employees of the City of Marina?

2.  May Commissioner McCaffrey appear on behalf of a client at a Planning Commission meeting to answer questions from the Commission about the client’s project?

3.  May Commissioner McCaffrey appear at a Planning Commission meeting to speak in favor of a client’s project as a member of the general public?

4.  After disqualifying himself from participating in decisions by the Planning Commission regarding a client’s project, may Commissioner McCaffrey remain present at the Planning Commission meeting and provide information or advice to his partner, or to the client, about the presentation of the project to the Planning Commission?
CONCLUSIONS
1.  Commissioner McCaffrey may respond to questions from planning staff and other employees of the City of Marina regarding architectural drawings and other technical documents that he prepares and are submitted to City staff in connection with a client gaining governmental approval for a project, but he may not have any other direct contact with City staff regarding the project.

2.  Commissioner McCaffrey may not appear on behalf of a client at a Planning Commission meeting to answer questions from the Commission about the client’s project.

3.  After disqualifying himself from participating in decisions regarding a client’s project, Commissioner McCaffrey may not speak in favor of his client’s project as a member of the general public.

4.  No.  After disqualifying himself from participating in Planning Commission decisions regarding a client’s project, Commissioner McCaffrey may not remain present at the Planning Commission meeting and provide information or advice to his partner, or to the client, about the presentation of the project to the Planning Commission.
FACTS
Robert McCaffrey is a member of the City of Marina Planning Commission (“the Planning Commission”).  He is also an architect and a partner in his own architectural firm.  

As an architect, Commissioner McCaffrey designs many homes and commercial buildings for construction within the City of Marina (the “City”).  Before these homes and commercial buildings may be constructed in the City, however, they must receive certain approvals from the Planning Commission.

Commissioner McCaffrey understands that he has a financial interest in his client’s projects that requires him to disqualify himself from voting on the approval of these projects at Planning Commission meetings.  In the course of preparing architectural drawings and other items that will be submitted to the Planning Commission for review and approval, however, it is often necessary for Commissioner McCaffrey to have contact with the Planning Commission’s staff, as well as other City employees, to discuss various aspects of his client’s projects.  These contacts can sometimes become adversarial, due to normal differences of opinion regarding project requirements and the obligation of an architect to produce a project that fits within the many parameters, including financial parameters, that a client may have for a project.

Commissioner McCaffrey currently has two projects that he would like to discuss with City staff members in preparation for consideration of these projects by the Planning Commission.  He therefore needs to know what limitations, if any, the Act places on his interaction with City staff members regarding these projects.  Additionally, Commissioner McCaffrey would like to know the extent to which he is prohibited by the Act from participating as a member of the general public in Planning Commission meetings that affect his client’s projects.

ANALYSIS
The conflict of interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a member of the City of Marina Planning Commission, Commissioner McCaffrey is a public official.  (Section 82048.)

Whether Commissioner McCaffrey has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   
   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

***

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.”

In your letter requesting advice, you indicated that Commissioner McCaffrey has already determined that he has a disqualifying financial interest in Planning Commission decisions regarding his client’s projects, and that he will therefore have to abstain from voting on Planning Commission decisions regarding those projects.  For the purposes of this advice letter, we will accept this determination as correct.  The focus of your request for advice, and therefore our advice to you, is the extent to which Commissioner McCaffrey is prohibited by the Act from advocating the approval of his client’s projects by the Planning Commission, prior to an approval vote being taken.

Making, Participating in Making, Or Attempting To Use His Official Position To Influence a Governmental Decision

The conflict of interest provisions of the Act only prohibit a public official from engaging in certain specified activities with regard to a decision that will have a reasonably foreseeable material financial effect on the official’s economic interests -- that is, making, participating in making, or attempting to use his or her official position to influence a governmental decision.  These terms are defined broadly in Regulations 18702.1 - 18702.3.

“Making a governmental decision” is defined in Regulation 18702.1(a).  Under this regulation, a public official “makes a governmental decision,” when, among other things, the official votes on a matter, appoints a person, commits his or her agency to a course of conduct, enters into a contract on behalf of his or her agency, or determines not to act in one of the foregoing manners.  (Regulation 18702.1.)  

“Participating in making a governmental decision” is defined in Regulation 18702.2.  Under this regulation, a public official “participates in a governmental decision,” when, among 

other things, the official negotiates with a governmental entity, or advises or makes recommendations to the decisionmaker.  (Regulation 18702.2.)

“Attempting to use his or her official position to influence a governmental decision” is defined in Regulation 18702.3.  Under this regulation, a public official is attempting to use his or her official position to influence a governmental decision “which is within or before an official’s own agency, or an agency appointed by, or subject to the budgetary control of his or her agency” when, “for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee, or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Regulation 18702.3(a).)

A public official is attempting to use his or her official position to influence a governmental decision “which is within or before” any other agency if, “for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Regulation 18702.3(b).)

Commissioner McCaffrey is therefore only prohibited from advocating the approval of a client’s project to the extent that his conduct satisfies one or more of the above definitions for making, participating in making, or attempting to use his official position to influence a governmental decision regarding the project.

Discussing a Client’s Project with Planning Staff and Other Employees of the City
In your letter requesting advice, you asked about the extent to which it would be permissible for Commissioner McCaffrey to speak with planning staff and other City employees regarding a client’s project.  As a general rule, Commissioner McCaffrey is prohibited from speaking with planning staff and other City employees about a client’s project, if that project is subject to approval by the Planning Commission, because such contact would be deemed an attempt to use his official position to influence a governmental decision regarding a matter that is before his own agency.

There is a limited exception to this rule, however, that applies to architects and engineers who are public officials.  Under this exception, an official is not deemed to be “attempting to use his or her official position to influence a governmental decision” if he or she merely prepares drawings or submissions of an architectural, engineering, or similar nature to be used by a client in connection with a proceeding before an agency.  (Regulation 18702.4(b)(4).)  This exception is limited to the preparation of technical documents.  (Rumansoff Advice Letter, No. I-94-045.)  The exception does not permit an official to have any direct contact with the agency regarding the client's project except for “necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official.”  “Necessary contact” has been narrowly construed to only allow an official to respond to questions from agency staff regarding the evaluation of drawings and submissions prepared by the official or relating to their movement through the approval process.  (Holbert Advice Letter, No. I‑90‑080.)  The exception would not allow the official to contact agency staff with respect to any drawing or submission prepared by someone other than the official.  (Smith Advice Letter, No. A‑96‑022.)

By application of this exception, it is therefore permissible under the Act for Commissioner McCaffrey to respond to questions from planning staff and other employees of the City regarding architectural drawings and other technical documents that he prepares and are submitted to City staff in connection with gaining governmental approval for a client’s project, but he may not have any other direct contact with City staff regarding the project.
Appearing on Behalf of a Client at a Planning Commission Meeting to Answer Questions from the Commission about the Client’s Project
In your letter, you also asked whether the Act allows Commissioner McCaffrey to appear, on behalf of a client, at a Planning Commission meeting to answer questions from the Commission about the client’s project, if he first disqualifies himself from voting on the project.  In answer to this question, Regulation 18702.3(b)(4) states firmly that a public official is deemed to be attempting to use his or her official position to influence a governmental decision whenever the official appears before his or her own agency to try to influence an agency decision on behalf of a client.  Commissioner McCaffrey is therefore prohibited by the Act from appearing before the Planning Commission on behalf of any of his clients to answer questions from the Commission about the client’s project, even if he first disqualifies himself from voting on the project.

Speaking in Favor of a Client’s Project at a Planning Commission Meeting as a Member of the General Public
You also asked whether Commissioner McCaffrey, after disqualifying himself from participating in Planning Commission decisions regarding a client’s project, could speak at a Planning Commission meeting in support of the client’s project, as a member of the general public.  In raising this question, you noted the existence of a Commission regulation that permits a public official, who has already disqualified himself from participating in a decision regarding a matter, to represent his or her own interests concerning the matter before his or her own agency, as a member of the general public.  You further noted that Commissioner McCaffrey has a personal interest in the outcome of Planning Commission decisions regarding his client’s projects, because decisions regarding approval of these projects can significantly affect his architectural business, and therefore, the income that he derives from the business.

Regulation 18702.4(b) sets forth the narrow exception that allows an otherwise disqualified public official to appear before his or her own agency, in the same manner as any other member of the general public, to speak on behalf of his or her own interests.

Regulation 18702.4(b) declares that an official is not attempting to use his or her official position to influence a governmental decision if the official:

   “(1) Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests. An official's “personal interests” include, but are not limited to:

   (A) An interest in real property which is wholly owned by the official or members of his or her immediate family.

   (B) A business entity wholly owned by the official or members of his or her immediate family. 

   (C) A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.

   (2) Communicates with the general public or the press.”

Under the express terms of this exception, Commissioner McCaffrey would not be allowed to speak on behalf of a client’s interests, or the interests of any other person or group, when his client’s project is being considered by the Planning Commission, because their interests are not his “personal interests.”  Furthermore, he would not be permitted to speak on behalf of his architectural business when his client’s project is being considered, because, as you indicated in your letter requesting advice, Commissioner McCaffrey’s architectural business is a partnership that he does not wholly own.  (See 58 Cal.Jur.3d Statutes, S 116 (1993 Supp. ‑‑ exceptions to the general rule of a statute are strictly construed.)

Being Present at a Planning Commission Meeting to Provide Information or Advice to a Partner or a Client Who Is Making a Presentation to the Planning Commission about a Project
Finally, you asked whether Commissioner McCaffrey, after disqualifying himself from voting on a client’s project, could remain present at a Planning Commission meeting to provide information or advice to a partner or a client who is making a presentation to the Planning Commission about the project.

Nothing in the Act prohibits Commissioner McCaffrey from remaining present at Planning Commission meetings, as a member of the general public, after he has disqualified himself from participating in a decision.  Further, we have previously concluded that the Act does not prohibit an employee or a partner in a disqualified planning commissioner’s architectural business from representing a client of the business before the planning commission.  (Rumansoff Advice Letter, supra; Byrne Advice Letter, No. A-93-153.)

Nonetheless, the Act is unequivocal in prohibiting Commissioner McCaffrey, if he remains at a Planning Commission meeting after disqualifying himself, from making, participating in making, or in any way attempting to use his official position to influence a decision from which he has been disqualified.  The prohibition against “attempting to influence” a decision has been construed very broadly to include any attempt to influence a decision, whether directly or through an intermediary.  Accordingly, if Commissioner McCaffrey remains present at a Planning Commission meeting while one of his client’s projects is being considered, he may not in any way assist in the presentation of the project to the Planning Commission by providing information or advice to the presenter.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; and Regulation 18329(c)(3).)


�  Pursuant to Regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  The basis for the exception was set forth in the staff memorandum submitted to the Fair Political Practices Commission in connection with the adoption of this exception. The memorandum stated: "The cities were basically concerned about limitations on the professional activities of planning commissioners and city councilmembers who are architects and engineers. There was general agreement that planning commissioner/architects should not actually represent clients before the planning commission.  It was also agreed that such architects and engineers should be able to prepare the drawings and plans for clients, even though the drawings and the plans would have to be submitted to the planning commission.  There seemed to be general consensus among the city attorneys that this exception is necessary in order to allow the local architects and engineers to continue to practice their profession when they act as planning commissioners or councilmembers."  (Staff Memorandum to the Commission, dated April 29, 1985.)
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