November 9, 1999

Wallace H. Whittier

Coombs & Dunlap, LLP

1211 Division Street

Napa, California  94559-3398

 Re:  Your Request for Advice

         Our File No. A-99-256
Dear Mr. Whittier:

This letter is in response to your request for advice on behalf of Councilmember Eric Knight regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

I.  QUESTIONS
1.  May Councilmember Knight participate in the process of updating the housing element of the general plan?

2.  Does it make a difference that the decision is part of the town’s planning process and not a decision granting land use approval for a specific project?

II.  CONCLUSIONS
1.  Councilmember Knight may not participate in the decision to update the housing element since it is substantially likely that the decision will have some financial effect on his interest in one of the six undeveloped parcels that will be considered by the town council, and the public generally exception does not apply.  If the decision can be segmented, the town council may wish to break the decision down into separate and distinct decisions in order to allow Councilmember Knight to participate in those aspects of the housing element in which he does not have a conflict of interest.

2.  No.  The fact that the decision is a planning one does not foreclose a finding that a financial effect is reasonably foreseeable.  Ultimately, the determination is made on a case-by-case basis.  Here, it is reasonably foreseeable that the decision to update the housing element will change the allowable use of Councilmember Knight’s undeveloped parcel.

III.  FACTS
The Town of Yountville is beginning the process of updating the housing element of its general plan.  The housing element identifies and analyzes existing and projected housing needs and includes statements of goals, policies, and quantified objectives, as well as programs for the preservation, improvement, and development of housing.  The housing element must contain an inventory of land suitable for residential development, and a five-year schedule of actions that the local government is undertaking or plans to undertake to implement the policies and achieve the goals of the housing element.

There are six undeveloped parcels in Yountville zoned for residential development.  All of these parcels will be evaluated for development potential and related housing issues during the revision of the housing element of the general plan.  Councilmember Knight owns a one-third interest in one of the undeveloped parcels, and he owns property within 300 feet of two others.  In addition, he has a one-third interest in properties that are more than 300 feet, but less than 2,500 feet, from four of the undeveloped parcels.  In all, you have described seven interests in real property.

IV.  ANALYSIS
A.  Conflict-of-Interest Prohibition
A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.  (See Regulation 18700(b).)  The steps relevant to your request are discussed below.

1.  Public Official
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)  As a member of the Yountville Town Council, Councilmember Knight is a “public official” subject to the prohibition.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  These terms are defined in Regulations 18702-18702.4.  By deliberating and voting on a general plan amendment, Councilmember Knight will be engaging in conduct regulated by the conflict-of-interest prohibition.

3.  Economic Interest
A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more.

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more.

3.  Any source of income of $250 or more provided to the official within 12 months  before the decision.

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103.)

The only economic interests you have described are seven interests in real property.  Presumably, Councilmember Knight’s interest in each property is worth $1,000 or more.  
Once a public official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on that economic interest.  This determination takes three steps.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then locate the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

4.  Direct Versus Indirect Involvement
Regulation 18704.2 sets forth the criteria for determining whether real property is directly or indirectly involved in a decision:

  “(a)  An interest in real property is directly involved in a governmental decision under the following circumstances:

    (1)  The decision involves the zoning, rezoning, annexation or deannexation, sale, purchase, or lease ... of real property in which the official has a direct or indirect interest ...;

    (2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property ....”

The decision to update the housing element of a general plan does not meet the criteria in Regulation 18704.2.  Therefore, Councilmember Knight’s real property interests, even the parcel that will be directly before the town council, are indirectly involved in that decision for purposes of finding the applicable materiality standard.

5.  Applicable Materiality Standard
Regulation 18705.2(b) lists the materiality thresholds for real property interests that are indirectly involved in a decision.  For real property located within 300 feet from one of the six undeveloped parcels that will be considered by the town council, the effect of the decision to amend the general plan is deemed material, unless the decision will have absolutely no financial effect on the property.  (Regulation 18705.2(b)(1)(A).)  For property located between 300 feet and 2,500 feet from one of the six undeveloped parcels, the effect of the decision is material if the decision will affect the property’s:  (1) fair market value of the property by $10,000 or more; or (2) rental value by $1,000 or more in a 12-month period.  (Regulation 18705.2(b)(1)(C).)

6.  Foreseeability
Once a public official finds the materiality standard applicable to his or her economic interest, the official must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  An effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

a.  Councilmember Knight’s Undeveloped Parcel
When the town council updates the housing element in the general plan, it will discuss the housing potential of six undeveloped parcels.  Councilmember Knight has a one-third interest in one of the undeveloped parcels.  For this economic interest, the essential question is:  Is it substantially likely that the decision to update the housing element will have some effect on this property?
  (Regulation 18705.2(b)(1)(A).)  If any financial effect, even a minimal one, is a substantially likely result of the decision, then Councilmember Knight will be disqualified from the decision.

The decision to update the housing element of the general plan could result in the town council selecting Councilmember Knight’s undeveloped parcel to be used for affordable housing.  This outcome, if selected by the council, will have some financial effect on the property.  For example, it would limit Councilmember Knight’s development choices, or make it more difficult for him to obtain approval to build something other than affordable housing.  As such, it is reasonably foreseeable that the decision to update the housing element will have some financial effect (and therefore a material financial effect) on the councilmember’s property.  Thus, he is disqualified from participating in the decision unless the public generally exception applies.  

You ask whether it makes a difference that the decision is a planning decision, rather than a decision granting approval for a specific project.  Although a planning decision will not, by itself, result in development, it is a necessary step for development to occur.  In a formal opinion, In re Legan (1985) 9 FPPC Ops. 1, 11, the Commission addressed the question of foreseeability in the context of intervening discretionary governmental approvals.  In that decision, the public official wanted to participate in a general plan amendment that would have doubled the allowable housing density on property owned by his employer.  The official argued that a change in property value was not reasonably foreseeable because numerous discretionary governmental approvals would be required before any development took place.  The Commission rejected that argument and held that the speculative nature of potential development, based on the uncertainty of future governmental approvals, did not foreclose a finding that a financial effect was reasonably foreseeable.
  Thus, whether it is reasonably foreseeable that a planning decision will have a material financial effect on an economic interest is determined on a case-by-case basis.  (Strauss Advice Letter, No. A-96-034.)

Having determined that the Councilmember Knight has a conflict of interest in the decision to update the housing element based on his economic interest in the undeveloped parcel, it is not necessary to examine whether his other interests in real property give rise to a conflict of interest.  We, however, do examine these other economic interests in order to provide a complete and thorough and analysis that will offer additional guidance to Councilmember Knight.

b.  Councilmember Knight’s Property Within 300 Feet
Councilmember Knight also has an interest in real property located within 300 feet from one of the six undeveloped parcels.  With regard to these interests, the essential question is:   Is it substantially likely that the decision to update the housing element will have some effect on these properties?  (Regulation 18705.2(b)(1)(A).)  More specifically, the question is whether a change in the allowable use of an undeveloped parcel, which is a substantially likely result of the decision, will have at least a one-penny effect on the councilmember’s nearby property.

We have already determined that it is substantially likely that the decision to update the housing element will have at least a minimal financial effect on the six undeveloped properties.  Given the potential for the housing element decision to have a significant effect, or at least some impact, on surrounding neighborhoods and property, we similarly find it to be substantially likely that the decision will have at least a one-penny effect on real property located within the immediate 300-foot vicinity of the undeveloped parcels.  As such, Councilmember Knight is disqualified from participating in the decision unless the public generally exception applies.

c.  Councilmember Knight’s Property Between 300 and 2,500 Feet
As to his interests in real property that are between 300 and 2,500 feet away from four of the undeveloped parcels, the necessary inquiry is:  Is it substantially likely that the decision to update the housing element will affect:  (1) the fair market value of each property by $10,000 or more, or (2) the rental value of each property by $1,000 or more in a 12-month period?  (Regulation 18705.2(b)(1)(C).)  We do not have the relevant data to make this assessment.  Therefore, we leave this decision to the councilmember.

7.  Public Generally
An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  (Section 87103.)  For this exception to apply, the decision must affect each of the official’s economic interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  Regulation 18707(b)(1) defines “significant segment.”  For interests in real property, a significant segment may include any one of the following: (1) 10 percent or more of the population of the official’s jurisdiction; 

(2) 10 percent or more of all property owners, home owners, or households in the official’s jurisdiction; or (3) 5,000 residents in the official’s jurisdiction.  

For the public generally exception to apply to Councilmember Knight’s interest in the undeveloped parcel, he must show that a significant segment has an ownership interest in one of the six undeveloped parcels that will be considered by the town council.  This appears unlikely.  Therefore, with regard to the undeveloped parcel, the public generally exception will not allow Councilmember Knight to participate in the decision to update the housing element.

We do not have the necessary facts to determine whether the public generally exception would have applied to Councilmember Knight’s other property interests.  We can, however, provide some guidance.  Generally speaking, an official who owns several interests in real property that will be affected by a decision will not be affected in substantially the same manner as someone who has one or two affected real property interests.  In addition, we have advised that an official who owns real property adjacent to property that is the subject of a decision will not be affected in substantially the same manner as someone who owns property located farther away.  (Jenkins Advice Letter, No. A-98-075.)  Ultimately, however, whether the public generally exception applies to a given economic interest is determined on a case-by-case basis.

B.  Segmentation of Decisions
Decisions may be segmented so that an official may participate in some aspects of a proceeding that will not affect his or her economic interests.  Where decisions can be segmented, the following procedure may be used to permit the official to participate in other decisions:

1.  The decisions for which the official has a disqualifying financial interest must be segregated from the other decisions;

2.  The decisions for which the official is disqualified must be considered first, and a final decision reached by the agency without his or her participation;

3.  Once a decision has been made on the portions of the general plan for which the official has a disqualifying interest, the official may participate in the subsequent deliberations regarding other portions of the general plan, so long as: (1) those deliberations do not result in a reopening or in any way affect the decision from which the official was disqualified, and (2) those decisions will not have a material financial effect on the official’s economic interest.  (Huffaker Advice Letter, No. A‑86‑343.)

The town council may wish to divide the decision to update the housing element into separate and distinct decisions in order to allow Councilmember Knight to participate in those aspects of the housing element in which he does not have a conflict of interest.  Keep in mind, however, that some decisions may be too interrelated to be considered separately.  For example, in a decision to select one of two auto park sites, we advised that a decision to select one of the sites was essentially a decision against the other auto park site.  (Boogaard Advice Letter, 

No. I-90-347.)

If you would like further guidance, please contact me at (916) 322-5660.


Sincerely,

Luisa Menchaca

Acting Chief, Legal Division

By:
Julia Bilaver

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  A decision will have a financial effect “on the official” if the decision affects his or her personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Section 87103.)  This is known as the “personal financial effects” rule.  (Regulation 18703.5.)  We limit our analysis to the councilmember’s real property interests, since it does not appear from your facts that the decision to update the housing element will have a personal financial effect on Councilmember Knight.  (Regulation 18703.5.)


�  This factual situation is somewhat unusual in that Councilmember Knight’s undeveloped parcel is deemed indirectly involved in that decision, although its status in the housing element will be directly addressed by the town council.  As a general rule, when an economic interest, whatever its type, is directly before a governmental agency, that economic interest is deemed directly involved in the decision.  (See, e.g., Regulation 18704.1(a)(1) and (2); or Regulation 18704.2(a).)  However, by a strict interpretation of the plain language of Regulation 18704.2(a), general plan decisions such as the one at issue here are not covered by that subdivision, and, thus, the undeveloped parcel is deemed to be indirectly involved in the decision.  (Regulation 18704.2(b).)





This leaves the related issue of which materiality standard to apply to Councilmember Knight’s undeveloped parcel.  Since the undeveloped parcel is indeed directly before the town council in this decision as a practical matter, we advise that the most strict of the materiality standards for indirectly involved real property interests, Regulation 18705.2(b)(1)(A), applies.


�  See also Downey Cares v. Downey Community Development (1987) 196 Cal.App.3d 983, 990 (holding that a decision to amend a redevelopment plan can have a reasonably foreseeable, material financial effect on real property located in the redevelopment area, even though the decision does not “specify or authorize expenditures for any particular projects of improvement”).





