November 24, 1999

Wallace H. Whittier

Coombs & Dunlap, LLP

1211 Division Street

Napa, California  94559-3398

 Re:  Your Request for Advice

         Our File No. A-99-257
Dear Mr. Whittier:

This letter is in response to your request for advice on behalf of Yountville Councilmember Kristie Thollander regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
Councilmember Thollander provides landscaping services to Maison Fleurie, 

a bed-and-breakfast-style inn within 300 feet from the Bardessono property.

1.  May Councilmember Thollander participate in the decision to update the housing element of the general plan, which, among other things, will include a discussion of the housing potential of the Bardessono property?

2.  May Councilmember Thollander participate in the decision to purchase the Bardessono property?

CONCLUSIONS
1.  Councilmember Thollander may not participate in the decision to update the housing element of the general plan if, at the time of the decision, the city council contemplates a specific development project on the Bardessono property.

2.  Councilmember Thollander may not participate in the decision to purchase the Bardessono property if the project that is the ultimate result of the decision will cause an increase or decrease in Maison Fleurie’s (or the otherwise related business trust’s):  (1) gross revenues by $10,000 or more in a fiscal year; (2) incurred or avoided expenses by $2,500 in a fiscal year; or (3) value of assets or liabilities by $10,000 or more.  (Regulation 18705.1(b)(7).)
FACTS
The Bardessono property is six-acres of residential property in the middle of the Town of Yountville (the “town”).  It is currently a vineyard with a single-family residence.  The property is the largest undeveloped property in the town.  

Recently, the use of the Bardessono property has been the subject of several town council discussions and proposals.  In one discussion, the town considered purchasing part of the property to expand the adjacent community hall, and to use as open space.  A few years ago, the property owners applied for approval to build an inn on the property, and despite rejection of that proposal, the owners would still like to build it.  In an upcoming decision to update the housing element of the town’s general plan, the town council will discuss the property’s housing potential and possible use as a site for affordable housing.

The housing element identifies and analyzes existing and projected housing needs.  It includes statements of goals, policies, and quantified objectives.  It also includes programs for the preservation, improvement, and development of housing.  The housing element must contain an inventory of land suitable for residential development, and a five-year schedule of actions that the local government plans to undertake to achieve its housing goals.

Councilmember Thollander owns a landscape business.  The councilmember’s business operates as a sole proprietorship.  Her landscape business only has two clients in the town.  One client is within 300 feet from the Bardessono property.  The client is a bed-and-breakfast-style inn named Maison Fleurie.  Maison Fleurie is very popular and operates at or close to full capacity.  A business trust owns the inn and the property on which the inn is located.  Councilmember Thollander receives more than $250 per year from the inn.

ANALYSIS
The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.  (Regulation 18700(b).)

1.  Public Official
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)  As a member of the Yountville Town Council, Councilmember Thollander is a public official subject to the prohibition.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  Regulations 18702-18702.4 define these terms.  By deliberating and voting on a general plan amendment or the purchase of property, Councilmember Thollander will be engaging in conduct regulated by the conflict-of-interest prohibition.

3.  Economic Interest
An official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more.

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more.

3.  Any source of income of $250 or more provided to the official within 12 months  before the decision.

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(a)-(e).)

You have described three economic interests.  First, Councilmember Thollander has an economic interest in her landscaping business.  (Section 87103(a), (c) and (d).)  Second, the term “income” includes a pro‑rata share of any income of any business entity in which the official owns a 10‑percent interest or greater.
  (Section 82030(a).)  Consequently, Councilmember Thollander also has an economic interest in Maison Fleurie, a source of income to her sole proprietorship of $250 or more within the previous 12 months.  (Section 87103(c).)  

Finally, an official has an economic interest in a business entity that is a parent or subsidiary of, or is otherwise related to, a business entity that is a source of income to the official.  (Regulation 18703.1(c).)  The term “business entity” includes any enterprise operated for profit, including a business trust.  (Section 82005.)  A business trust owns Maison Fleurie.  As the owner, the business trust is an otherwise related business entity of the inn.  (Regulation 18703.1(d)(2)(A).)  Therefore, Councilmember Thollander’s third economic interest is the business trust.

Once a public official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on that economic interest.  This determination takes three steps.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)  

4.  Direct Versus Indirect Involvement
A business entity that is a source of income is directly involved in a decision if the entity is a named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  An entity is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a business entity is not directly involved in the decision, it is indirectly involved for purposes of finding the relevant materiality standard.  (Regulation 18704.1(b).)

Neither Maison Fleurie nor the business trust is a named party in, or the subject of, the decision to update the housing element of the general plan.  These business entities are also not named parties in, or the subject of, the decision to purchase the Bardessono property.  Therefore, in both decisions, Maison Fleurie and the business trust are indirectly involved for purposes of finding the applicable materiality standard.

5.  Applicable Materiality Standard
Regulation 18705.1 sets forth the materiality standards for business entities that are indirectly involved in a governmental decision.  (Regulation 18705.3(b)(1).)  The standards vary depending upon the size of the business entity.  The bigger the business entity, the greater the monetary impact must be for the effect to be material.  

If both Maison Fleurie and the business trust are small businesses as defined in Regulation 18705.1(b)(7), the effect of a decision is material if it will result in an increase or decrease in each entity’s:  (1) gross revenues by $10,000 or more in a fiscal year; (2) incurred or avoided expenses by $2,500 in a fiscal year; or (3) value of assets or liabilities by $10,000 or more.  (Regulation 18705.1(b)(7).)

6.  Foreseeability
Once a public official finds the materiality standard applicable to his or her economic interest, the official must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  An effect is considered reasonably foreseeable if at the time a governmental decision is made there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Housing Element Decision
When the town council updates the housing element in the general plan, it will discuss the housing potential of the Bardessono property.  For this decision, the essential question is:  

Is it substantially likely that the decision will result in an increase or decrease in Maison Fleurie’s or the business trust’s:  (1) gross revenues by $10,000 or more in a fiscal year; 

(2) incurred or avoided expenses by $2,500 in a fiscal year; or (3) value of assets or liabilities by $10,000 or more?  (Regulation 18705.1(b)(7).)  To answer the question, Councilmember Thollander must consider whether the decision will affect the business activity of the inn, or whether the decision will affect the fair market value or the rental value of the property on which the inn is located.

As we advised in a previous letter to you, whether a decision to amend an element of a general plan will have a reasonably foreseeable financial effect on an official’s economic interest is a question of fact.  (Whittier Advice Letter, No. A-99-256.)  Some questions Councilmember Thollander may wish to consider are:  Why is the decision being sought?  Who is initiating the decision?  Specifically, does the person who initiated the decision intend to develop the property?

We recognize that a decision to amend a general plan is more removed from actual development than a decision approving a specific project.  (Strauss Advice Letter, 

No. A-96-034.)  Thus, if the city council is simply updating the housing element, and does not contemplate development of the Bardessono property as part of the general plan amendment, then it is not reasonably foreseeable that the decision will affect a nearby business.  (Id.)  If, on the other hand, the town intends to undertake activity to promote a specific project, and part of the decision is to identify the parcel on which the development will occur, then it may be reasonably foreseeable that the decision will have a material financial effect on the inn or the business trust as described in Regulation 18705.1(b)(7).

Decision to Purchase the Bardessono Property
Regarding the decision to purchase the Bardessono property, the question is the same:  
Is it substantially likely that the decision will result in an increase or decrease of Maison Fleurie’s or the business trust’s:  (1) gross revenues by $10,000 or more in a fiscal year; (2) incurred or avoided expenses by $2,500 in a fiscal year; or (3) value of assets or liabilities by $10,000 or more?  (Regulation 18705.1(b)(7).)  Presumably, the city would be purchasing the property with a specific project in mind.  Thus, Councilmember Thollander must determine whether that project would have a material financial effect on Maison Fleurie or the business trust.  Again, she must consider whether the new development, if approved, would have a material financial effect on the business activity of the inn, or whether it would affect the fair market value or the rental value of the property on which the inn is situated.

7.  Public Generally Exception
An official who otherwise has a conflict of interest in a decision may still participate in the decision if the “public generally” exception applies.  (Section 87103.)  For this exception to apply, the decision must affect the official’s economic interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  For decisions that affect a business entity, a “significant segment” of the public is 50 percent of all businesses in the jurisdiction or the district the official represents.  (Regulation 18707(b)(1)(B).)

If Councilmember Thollander has a disqualifying financial interest in a decision involving the Bardessono property based on her economic interest in the inn or the business trust, she might be able to participate under the public generally exception.  The public generally exception will apply if the decision will affect 50 percent of all the businesses in her district in “substantially the same manner.”  

For example, if the councilmember has a conflict of interest in a decision because it will affect the business activity of Maison Fleurie, then to fit within the exception she must show that the decision will affect the business activity of 50 percent of all businesses in her district in substantially the same manner.  If, on the other hand, she has a conflict of interest in a decision because it will affect the value of the property on which the inn is located, she must show that the decision will have a substantially similar financial effect on property owned by 50 percent of all businesses in her district.

If you have any questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  A decision will have a financial effect “on the official” if the decision affects his or her personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Section 87103.)  This is known as the “personal financial effect” rule.  (Regulation 18703.5).  It does not appear from your facts that decisions regarding the Bardessono property will have a personal financial effect on Councilmember Thollander.


�  However, a retail customer of a business engaged in retail sales of goods or services to the public generally is not a source of income to an official who owns a 10 percent or greater interest in the entity if the retail customers of the business constitute a significant segment of the public generally, and the amount of income received by the business from the customer is not distinguishable from the amount of income received from its other retail customers.  (Section 87103.5.)





