October 13, 1999

Sam Bradley

Supervisor, District 1

County of El Dorado

330 Fair Lane

Placerville, California  95667

 Re:  Your Request for Advice

         Our File No. A-99-258
Dear Mr. Bradley:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Are you disqualified from acting on the annexation because of the two campaign contributions made by the owners of one parcel within the area to be annexed in the circumstances described below?

2.  Assuming that you are not disqualified from acting on the proposed annexation, and depending on the answer to the previous question, will you be required to disclose the receipt of the two contributions described below at the LAFCO meeting at which the proposed annexation will be discussed?

  
3.  If either of the contributors commence active participation in the proposed annexation proceeding at some time in the future, will you become disqualified from future actions at that time?

CONCLUSIONS
1.  No.  Based on the facts you described, the two individuals who made a contribution to your campaign for supervisor are not considered parties or participants under section 84308.

2.  No.  The obligation to disclose under section 84308(c) applies to contributions from parties or participants.

3.  Yes.  If either of these individuals commence actively supporting or opposing the proposed annexation, they will become participants and you will become disqualified from future decisions on the LAFCO board regarding the annexation proceeding at that time.

FACTS
You are an elected member of the Board of Supervisors of El Dorado County, and have been appointed to the Local Agency Formation Commission (“LAFCO”).  

An application was submitted to LAFCO to annex about 900 acres of the Bass Lake area of the county into the El Dorado Irrigation District, the local water purveyor.  The LAFCO action will change the boundary of an irrigation district that provides water and sewer service.  Annexation into the El Dorado Irrigation District is a required condition for further subdivision in the Bass Lake area.  

The area proposed to be annexed in the pending proceeding consists of 67 separate parcels.  It appears that the 67 parcels are owned by 57 separate individuals or entities.  The petition for annexation was signed by 20 persons.  There are two signatures each for two of the parcels, so 18 parcels out of the 67 are represented by the 20 signatures on the petition.  For an item to be considered for LAFCO action, only 5 percent of property owners are required to petition.  In this case, about 30 percent of the property owners petitioned LAFCO.   

You recently discovered that a married couple who own and reside on a 10-acre lot located within the area proposed to be annexed made contributions of $250 each to your January 1999 campaign for supervisor.  They are not applicants for the annexation, and they did not sign the petition for annexation, but the LAFCO file indicates that their parcel will be among those annexed if the application is approved.  Apparently, property owners will petition for the annexation of an area larger than the land they own in order to maintain the logical and contiguous boundaries required by LAFCO law.  To your knowledge, the couple who contributed to you has not participated in the public discussion of the proposed annexation, has not actively supported or opposed it, has not submitted anything to LAFCO, and has not done anything to influence any of the LAFCO commissioners or staff.  

ANALYSIS
1.  Section 84308  

Section 84308 disqualifies any “officer” of a public agency, who is running or has run for elective office, from participating in decisions affecting his or her campaign contributors.  The law disqualifies the officer from participating in certain proceedings if the official has received campaign contributions of more than $250 from a party, participant or their agents within the 12 months preceding the decision.  It also requires disclosure on the record of the proceeding of all campaign contributions received from these persons during that period.   

Section 84308(c) provides as follows:  

   “(c)  Prior to rendering any decision in a proceeding involving a license, permit or other entitlement for use pending before an agency, each officer of the agency who received a contribution within the preceding 12 months in an amount of more than two hundred fifty dollars ($250) from a party or from any participant shall disclose that fact on the record of the proceeding.  No officer of an agency shall make, participate in  making, or in any way attempt to use his or her official position to influence the decision in a proceeding involving a license, permit, or other entitlement for use pending before the agency if the officer has willfully or knowingly received a contribution in an amount of more than two hundred fifty dollars ($250) within the preceding 12 months from a party or his or her agent, or from any participant, or his or her agent if the officer knows or has reason to know that the participant has a financial interest in the decision, as that term is described with respect to public officials in Article 1 (commencing with Section 87100) of Chapter 7.”

You are an elected member of the Board of Supervisors of El Dorado County, and have been appointed to the Local Agency Formation Commission (“LAFCO”).  Section 84308 does not apply to you in your decisions as a member of the El Dorado County Board of Supervisors, because the statute expressly exempts from its coverage local agencies whose members are elected by the voters.  But the disqualification provisions of section 84308 do apply to you in your capacity as LAFCO commissioner.  (Jones Advice Letter, No. A-85-074.)

Therefore, if you have received campaign contributions of more than $250 from a party, participant or their agents within 12 months before a proceeding covered by section 84308, you would be disqualified from participating in the proceeding. 

2.  Proceeding  

Section 84308 applies to “a proceeding involving a license, permit, or other entitlement for use.”  The statute defines “license, permit, or other entitlement for use” to mean “all business, professional, trade and land use licenses and permits and all other entitlements for use, including all entitlements for land use, all contracts (other than competitively bid, labor, or personal employment contracts), and all franchises.”  (Section 84308(a)(5).)  

Local area formation commissions or LAFCOs make decisions about the annexation of territory to cities or special districts; the incorporations of cities; the formation of special districts; and adoption of sphere of influence plans for each local agency within the county which spell out the probable ultimate physical boundaries and service area of the agency.   

The decision in question in this case is a LAFCO vote on the proposed annexation of 900 acres of the Bass Lake area of the county into the El Dorado Irrigation District.

The Fallon Advice Letter, No. A-85-050, discusses whether various types of LAFCO actions are considered a proceeding involving an entitlement for use covered by section 84308.  The Fallon letter observes that:  

   “The overall scheme and purpose of Section 84308 suggests that the types of proceedings which should be covered are those in which specific, identifiable persons are directly affected or in which there is a direct substantial financial impact upon the participants.  Section 84308 does not cover proceedings where general policy decisions or rules are made or where the interests affected are many and diverse.”  

The Fallon Advice Letter, No. A-85-050, concludes that, based on case law, a LAFCO annexation proceeding involves an entitlement for use and is thus covered by section 84308.  Fallon also concludes that LAFCO incorporations and sphere-of-influence proceedings are generally not covered by section 84308 based on the diverse political and financial interests normally at stake in these proceedings.  The case City of Agoura Hills v. Local Agency Formation Commission, 198 Cal.App.3d 480 (Cal. App. 2 Dist. 1988), affirms the Fallon Advice Letter’s conclusion that section 84308 does not cover LAFCO sphere of influence proceedings.    

3.  Parties and Participants  

In this case, the husband and wife each gave $250 to your supervisoral campaign, and disqualification under section 84308 only applies to contributions of more than $250.  In general, a husband and wife’s contributions are not aggregated for purposes of disqualification under Section 84308.  However, if the proceeding involves property which is owned jointly by the husband and wife, or any other situation where they are one party or participant, their contributions must be aggregated for purposes of Section 84308.  (Kammerer Advice Letter, No. I-89-632.)  For purposes of this analysis, we assume that the husband and wife in question hold title to their property as joint tenants or in community property, thus their contributions of $250 each will be aggregated for purposes of disqualification under section 84308.    

Your first question turns on whether the individuals who contributed to your campaign are parties or participants to the LAFCO annexation.  

Section 84308 (a)(1) defines the term “party” to mean “any person who files an application for, or is the subject of, a proceeding involving a license, permit, or other entitlement for use.”

Section 84308(a)(2) defines the term “participant” to mean “any person who is not a party but who actively supports or opposes a particular decision in a proceeding involving a license, permit, or other entitlement for use and who has a financial interest in the decision, as described in Article 1 (commencing with Section 87100) of Chapter 7.  A person actively supports or opposes a particular decision in a proceeding if he or she lobbies in person the officers or employees of the agency, testifies in person before the agency, or otherwise acts to influence officers of the agency.”

Commission regulation 18438.4 further defines actively supporting or opposing a decision.  

   “For purposes of Government Code Section 84308,

   (a)  A person ‘lobbies in person’ when he or she communicates directly, either in person or in writing, with an officer of an agency for the purpose of influencing the decision in a proceeding.

   (b)  A person ‘testifies in person’ when he or she testifies or makes an oral statement before an agency during a proceeding on a license, permit or other entitlement for use for the purpose of influencing the decision of the agency.

   (c)  A person ‘otherwise acts to influence’ officers of an agency when he or she communicates with an employee of the agency, or when his or her agent lobbies in person, testifies in person or otherwise communicates with officers or employees of the agency, for the purpose of influencing the officers' decision in a proceeding.

   (d)  A person does not lobby, testify or otherwise act to influence the officers or employees of an agency by communications made to the public, other than those made in the proceedings before the agency.”

The Pellman Advice Letter, No. A-84-094, discusses who is considered a party or participant in a LAFCO annexation proceeding:  

   “[T]he person or persons who initiate an annexation proceeding would be considered parties to the proceeding.  On the other hand,  individuals whose only connection to the proceeding was that their names and signatures were affixed to an annexation petition would not be considered parties to the proceedings.  Nor would such persons be considered participants within the meaning of Section 84308 unless these persons do something to actively support or oppose a decision or otherwise attempt to influence the proceedings in addition to signing the petition.”           

In this case, the property owned by a couple who contributed $250 each to your supervisoral campaign will be among those parcels annexed into the El Dorado Irrigation District if the application is approved.  The contributors in question are not applicants for the annexation, and did not sign the petition for annexation.  Under the Pellman letter, even individuals who sign the petition for annexation are not considered “parties” to the proceeding.  Accordingly, the individuals in this case are not considered “parties” to the annexation proceeding for purposes of section 84308.    

The facts indicate that the individuals are not considered “participants” in the annexation proceeding either.  To your knowledge, the individuals in question have not participated in the public discussion of the proposed annexation.  They have not actively supported or opposed the annexation, have not submitted anything to LAFCO, and have not done anything to influence any of the LAFCO commissioners or staff.  You personally have no idea whether they support or oppose the annexation and have never discussed it with them. 

In answer to your third question, however, should these individuals commence actively supporting or opposing the annexation proceeding at some time in the future, they will become “participants” within the meaning of section 84308, and you will be disqualified from making or participating in making any future decisions about the annexation.    

Your second question asks whether, even if you are not disqualified from acting on the proposed annexation, you will be required to disclose the receipt of the two contributions described above at the LAFCO meeting when the proposed annexation is discussed.  The answer is no.  Section 84308(c) requires an officer of an agency who received a contribution of more than $250 from a party or from any participant in a proceeding involving a license, permit, or other entitlement for use, to disclose that fact on the record of the proceeding.  You did not receive the contribution from a party or a participant in the annexation proceeding, so the disclosure specified in section 84308(c) does not apply.       

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





