                                                                    November 9, 2015
John Moores

Regent of the University of California

c/o JMI Services, Inc.

12680 High Bluff, Suite 200

San Diego, California  92130       

 Re:  Your Request for Advice

         Our File No. A-99-264
Dear Mr. Moores:

This letter is in response to your request for advice regarding the statement of economic interests disclosure provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  Must you include the ownership interest of your children who are not dependents of yours, but who are the beneficiaries of an irrevocable trust of which you are the uncompensated trustee, when deciding the percentage of your ownership interest in Peregrine Systems, Inc., (“Peregrine”)?

2.  Must you include the amount of Peregrine stock held in an irrevocable trust for which you are an uncompensated trustee but of which neither you nor members of your immediate family are beneficiaries when deciding the percentage of your ownership interest in Peregrine?

3.  What is the formula for determining your pro rata share of income from Peregrine?

4.  If the amount of stock you own in Peregrine fluctuates during the reporting period, what are your duties with respect to disclosing your pro rata share of income to Peregrine?

5.  What are your duties with regard to exercising “reasonable diligence” to ascertain the reportable income from customers of Peregrine?  If you write to Peregrine requesting a listing of all customers who have met or exceeded the payment threshold we determine to be applicable to your situation and Peregrine writes back refusing to provide you with the information, what are your obligations in that situation?

CONCLUSIONS
1.  You need not include the ownership interest of your non-dependent children when deciding the percentage of your ownership interest in Peregrine.

2.  You need not include the amount of Peregrine stock held in these trusts when deciding the percentage of your ownership interest in Peregrine.

3. and 4.  The percentage of your ownership interest in Peregrine on the date you assumed office must be used to determine your pro rata share of income from Peregrine for disclosure purposes on your assuming office statement of economic interests.  Thereafter, if the percentage of your ownership interest in Peregrine during a disclosure period drops or rises, you must disclose customers to Peregrine as they meet the different thresholds at which your pro rata share of income from them is $10,000 or more.  If your percentage of ownership interest drops below 10 percent for an entire reporting period, you will no longer be required to disclose customers to Peregrine.

5.  Your duties with regard to exercising “reasonable diligence” involve documenting your attempts to obtain the information from Peregrine as well as researching other sources, and attaching such documentation to your statement of economic interests.
FACTS
As a recently appointed regent to the University of California you have prepared an assuming office statement pursuant to your designation in the University of California’s conflict of interest code.  As of the date you were appointed to your position, you owned 16.4 percent of the stock of Peregrine, although that figure has subsequently dropped to 13 percent.  You are also an uncompensated trustee for several irrevocable trusts holding Peregrine stock.  Your two adult children, and not you or your spouse, are the beneficiaries of two of these trusts.  Combined, those two trusts hold approximately an additional 3.3 percent of Peregrine stock.  The other 20 or so trusts for which you are trustee combined hold an aggregate of 7.6 percent of Peregrine stock.  The beneficiaries of those trusts do not include you, your spouse, or your children.

Peregrine is a large, publicly-traded corporation with many customers who make large purchases over the course of a year.  You have requested that Peregrine give you information regarding its customers, but your requests have been denied.  You have reviewed what knowledge you have of the company’s customers and have reviewed the list of customers disclosed by Peregrine in its most recent Annual Report.  You have also checked Peregrine’s website for any disclosures made there.  With this information, you have disclosed the Peregrine customers of whom you have knowledge on amendments to your Form 700 and plan to disclose other clients when, and if, Peregrine gives you more client information. 

ANALYSIS
As a regent of University of California, you are disclosing your investments and income on your assuming office statement of economic interests pursuant to the University of California’s conflict of interest code.  As a regent you have full disclosure under the University of California’s conflict of interest code.  

Economic Interests in a Trust
You indicate that you are an uncompensated trustee for several irrevocable trusts holding Peregrine stock.  Your two adult children are beneficiaries of two of these trusts and these two trusts hold approximately 3.3 percent of Peregrine stock.  The other 20 or so trusts for which you are trustee combined hold an aggregate of 7.6 percent of Peregrine stock.  The beneficiaries of those trusts do not include you, your spouse or your children.  You ask whether you must report your children’s interests in these trusts and whether your position as trustee for these trusts requires you to report the Peregrine stock held by the trusts.

Section 87302(b) requires you to report investments held by a trust when you or members of your immediate family hold a direct, indirect or beneficial interest of 10 percent or more in the trust.  (Also see section 82034.)  However, section 82029 defines the term “immediate family” to include only an official’s spouse or dependent children.  The Commission has interpreted the term “dependent children” to include only children who are under 18 and can be claimed as a dependent for income tax purposes.  (Kuperberg Advice Letter, No. A‑99‑223; Nebb Advice Letter, No. A‑98‑097; Winters Advice Letter, No. A‑ 94‑374;  Tremlett Advice Letter, 

No. I‑89‑386.)  Therefore, since your two children are not dependents of yours, you are not required to include their investment interests in the trust in your statement of economic interests.   Section 87302(b) also requires you in some instances to report income received by you or your spouse through a trust.  (Also see section 82034.)  However, you are not required to report income received by your children, either dependent or independent.  Therefore, it is not necessary for you to report any income your children receive from these trusts.

Regarding any reportable interests you may have as a result of your duties as a trustee for these trusts, Regulation 18234(d) provides that an official does not have a reportable interest in a trust solely because he or she is a trustee thereof if the official does not otherwise receive income from or have another interest in the trust.  You indicate that you are an uncompensated trustee of these trusts and do not indicate that you have any additional interests in the trusts.  Therefore, you have no disclosure requirements in connection with your duties as trustee even though the trusts hold stock in Peregrine.

Investment Interests Held by You in Peregrine
Apart from your responsibilities as trustee as indicated above, you owned 16.4 percent of the stock in Peregrine at the time you assumed your current office.  Your percentage of stock ownership has subsequently dropped to 13 percent.   

For the purposes of reporting on an assuming office statement of economic interests, section 87302(b) requires you to report investments you hold in a business entity
 if the value of the investment was $1,000 or more on the date you assumed office and the business entity is doing business in California (sections 87302(b) and 82034).  Stock in a for-profit entity such as Peregrine is an “investment” for purposes of the Act.  (Section 82034.)  Therefore, assuming that the value of your stock in Peregrine was $1,000 or more on the date you assumed office and Peregrine was doing business in California, you are required to report your 16.4 percent interest in the Peregrine stock on your assuming office statement of economic interests.

In addition to reporting your stock in Peregrine, because you own an interest in Peregrine of 10 percent or more, the Act requires you to report interests held by Peregrine.  Specifically, when an official owns an interest of 10 percent or more in a for-profit entity on the date he or she assumes office, he or she is required to report the following:  (1) investments in businesses doing business in California that are held by the entity on the date the official assumed office and in which the official’s pro rata interest is $1,000 or more (section 82034); (2) real property in California held by the entity on the date on which the official assumed office and in which the official’s pro rata interest is $1,000 or more (section 82033); and, (3) in-California sources of income to the entity during the 12 months prior to the date when the official assumed office in which the official’s pro rata share of the income is $10,000 or more (sections 82028(a), 87207(b)(2) and 87302(b)).
  

Your letter does not suggest that Peregrine owns investments or real property, so, for purposes of further reporting, we will concentrate on disclosing sources of income to Peregrine.  On your assuming office statement, since you had a 16.4 percent ownership interest, you must disclose the names of sources of income to the business who paid $60,976 or more during the reporting period.
  As your ownership interest rises or drops during a reporting period, you will be required to disclose all clients to Peregrine who meet the income threshold at any particular time.  For example, your next statement will be due April 1, 2000, and will cover the period from March 12, 1999 (the day after you assumed office), through December 31, 1999.
  If, for example, your interest in Peregrine dropped from 16.4 percent between March 12 and October 1, 1999, to 13 percent in the period from October 2 to December 31, 1999, you would disclose clients who paid $60,976 or more during the March 12 through October 1 time period, but the threshold would rise for the October 2 to December 31st period and you would only be disclosing the names of those clients who paid $76,923 or more to Peregrine.  If your ownership interest drops to less than 10 percent during a year in which it was at any time higher than 10 percent, you will disclose clients to the business if your pro rata share of their payments was $10,000 or more during the time you held a 10 percent interest.
   If, during an entire reporting period, your ownership interest drops to less than 10 percent, you will be required to disclose Peregrine only on Schedule A-1 and will not be required to disclose the names of clients to the business.

What Constitutes “Reasonable Diligence”

The statement of economic interests must be signed under penalty of perjury and verified by the filer.  By signing the verification, you are stating that you have used all reasonable diligence in preparation of the statement, and to the best of your knowledge, it is true and complete.  (Section 81004.)  You have asked what constitutes “reasonable diligence” in ascertaining which customers paid Peregrine the threshold amounts if Peregrine proves recalcitrant in providing the information.  A similar situation arose in the early days of the Commission (see Gyemant Advice Letter, No. 76‑123, copy enclosed) and the Commission advised that the filer attach a statement documenting her attempts to obtain information.  In your situation, such documentation would include copies of your letters to Peregrine and Peregrine’s response to those letters as well as documentation that you have reviewed the list of customers Peregrine disclosed in its most recent Annual Report and checked Peregrine’s website. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Luisa Menchaca

Acting Chief, Legal Division

By:
Adriane Korchmaros

       
Political Reform Consultant

Technical Assistance Division

�  Government Code sections 81000�91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations, sections 18000�18995.   All references to regulations are to Title 2, Division 6 of the California Code of Regulations.





 





 


� The Act defines a “business entity” as “any organization or enterprise operated for profit . . . .”  (Section 82005.)


�  You are also required to report specified sources of income during the 12 months prior to assuming office (section 87302(b)).  Dividends from stocks registered with the Securities and Exchange Commission, however,  are not included within the definition of “income” for purposes of the Act and are therefore not reportable.  (Section 82028(b)(5)).


�  Each of these items would be reported on Schedule A-2 of the statement of economic interests.





�  The formula used for the figure arrived at is as follows:  .164x = 10,000


           						               x= 10,000/.164


                         						               x=  60,975.61


�  Your subsequent annual statements of economic interests due April 1st of each year will generally cover the period from January 1 through December 31 of the previous year.


�  The simplest way of indicating that in one reporting period you owned both more and less than 10 percent of Peregrine, is by disclosing Peregrine on Schedule A-2 with a brief explanation and the dates of differing ownership interests in the “comment” section at the bottom of the schedule.





