December 22, 1999

Chris Van Hook

Board of Harbor Commissioners

Crescent City Harbor District

101 Citizens Dock Road

Crescent City, California  95531

 Re:  Your Request for Advice

         Our File No. A-99-268
Dear Mr. Van Hook:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in deciding whether the Crescent City Harbor District (“harbor district”) should annex with the City of Crescent City (“the City”)?

CONCLUSION
Yes, you may participate.  Annexation with the city does not have a reasonably foreseeable financial effect on your real property or business interests.  Therefore, you do not have a conflict of interest with regard to this particular decision.




FACTS
You are an elected harbor commissioner of the harbor district.  The harbor district administers the Crescent City Harbor which includes associated waters and adjacent real property owned or controlled by the District, as described in Harbor & Navigation Code 

Section 6070.  All such property is owned in fee by the District or is tidelands held by the District in trust.  The harbor district is considering whether or not to annex with the City of Crescent City.   

The predominate industry in the harbor district is the fishing industry.  You own an abalone farm in the harbor.  Your business was originally conducted in the water of the harbor on a floating dock.  About five years ago, you entered into a 40-year land lease with the harbor district.  You constructed a building on the leased property and a nursery to grow smaller abalone prior to planting them out on the floating dock.  At the time you entered into the land lease, you received a letter from Crescent City stating that, if available, the city would provide sewer and water to the site.  The city has traditionally served the harbor with water and sewer.  You have not needed the city water or sewer services to date.  This is because the nursery site uses seawater, and you utilize an outhouse instead of a bathroom at your business site. 

You have provided a comprehensive list of the ways annexation may affect the district.  The district may be subject to different zoning laws.  However, the zoning changes will be changes in terminology only.  In other words, current zoning practice will be designated by the city terminology that will replace the county terminology.  Usages will not change by annexation.  Your police and fire services will be provided by the city, and the city will maintain the roadways.  Currently, police and fire services are provided by the county, and the county maintains the roadways.  None of these changes will result in an economic benefit or detriment to your business.  Nor will any of these changes have an effect on the value of your lease.  Annexation may also affect the permitted uses.  Again, any changes in permitted uses would be a change in form, not substance.  As an example, the district will want to maintain its dredge spoils area.  Dredging affects every aspect of the harbor.  A harbor that does not conduct dredging becomes a swampland.  The harbor has been dredging for 40 years operating under a permit.  The harbor will continue dredging.  The only issue is whether it will continue to dredge by permit, or if dredging will become permanent as a permitted use.  How the dredging is conducted will not affect your business nor the value of your lease. 

Annexation will also reduce the cost of water to the district by 30 per cent.  The City currently has a policy regarding its priority in providing services.  The first priority is to provide services within the city limits.  Next, the city will service areas which have existing contracts.  Finally, it will provide services, if possible, to areas within the county after a new user signs a waiver agreeing not to protest annexation should it occur in the future.  Because you are currently in the second class of priority, annexation would mean that you would move up on the priority list from second priority to first priority.  Other water users in the district will move either from priority three to priority one or from priority two to priority one.  A reduced charge for water services will not affect your business currently, since the business currently does not use the city water services.  However, if your business began to use city water (for example, by installing a bathroom on site), then annexation would have a financial effect on the business.  You estimate that this effect (the reduction in the cost of water services to you) would be approximately $3 per month.  The reduction in the cost of water would have no effect on the value of your lease.

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Are you a public official?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As a member of the Harbor Commission, you are a “public official” within the meaning of the Act. 

Will you be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  You have specifically asked whether you can vote and otherwise participate in the harbor district’s decision to annex with the City of Crescent City, thus the Act’s conflict of interest provisions apply.

What are your economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

· An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Based on the facts you provided, you have two possible economic interests that could give rise to a conflict of interest. 

The first economic interest you have identified is your 40-year lease of property from the harbor district.  The Act defines an “interest in real property” to include leasehold interests.  Presumably, your lease is worth $1,000 or more.  Therefore, it is an economic interest to you.

The second economic interest you have identified is your business interest in your abalone farm.  You have a direct interest in the business that is worth $1,000 or more.  As such, your business is also an economic interest to you.

Are your economic interests directly or indirectly involved in the decision to annex with the City of Crescent City?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).) 

Your real property interest
Regulation 18704.2 provides that an interest in real property is directly involved in a decision when the decision involves annexation of the real property.  Therefore, your real property interest is directly involved in the decision.

Your business interest
A business entity is directly involved in a decision when it initiates the proceeding or is a named party in, or the subject of, the proceeding.  (Regulation 18704.1(a).)  Your business did not initiate the annexation proceedings, nor is it the subject of those proceedings.  Therefore, your business entity is indirectly involved in the decision. 

Is it reasonably foreseeable that the decision will have the required material financial effect when we apply the materiality standard?
Your real property interest
The materiality standard to apply when real property is directly involved in a governmental decision is contained in Regulation 18705.2(a), which states:

“Any reasonably foreseeable financial effect on real property in which a public official has an economic interest, and which real property is directly involved in a decision before the official’s agency is deemed material.”  (Emphasis added.)

“Reasonably foreseeable” is defined in Regulation 18706 as “substantially likely.”  Therefore, the question becomes this:  Is it substantially likely that annexation will have any financial effect on your real property?  If the answer is “yes,” you will have a conflict of interest (unless the public generally exception applies).  If the answer is “no,” there is no conflict of interest under the Act. 

Your facts indicate that annexation will not have any effect on the value of your lease.  You state that the fact that police and fire services will be provided by the city instead of the county will not affect the value of your lease.  You also indicate that the change in zoning terminology and dredging authorization will not affect the value of your lease.  You also have stated that the fact that roads will be maintained by the city instead of the county will not have any effect on the value of your lease.  Lastly, you indicate that the reduction in the cost of water will have no effect on the value of your lease.  Assuming that these are all of the possible effects of annexation, and that none of them will affect the value of your lease, you do not have a conflict of interest by virtue of your 40-year lease.

Your business interest
Pursuant to Regulation 18705.1(b) there are different materiality tests applied to different types of business that are indirectly involved in a governmental decision.  Your abalone business is not listed on, nor does it meet the financial standards for listing on, the New York Stock Exchange, the American Stock Exchange, the National Association of Securities Dealers National Market List, or the Pacific Stock Exchange.  Your business is not qualified for public sale and listed on the Eligible Securities List maintained by the California Department of Corporations.  Therefore, the materiality standards of Regulation 18705.1(b)(7) apply.  That subdivision provides that the materiality standard is met if it is reasonably foreseeable that annexation will result in:

(A)  An increase or decrease in the gross revenues for a fiscal year of $10,000 or more;

(B)  Your business incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, or

(C)  An increase or decrease in the value of assets or liabilities of $10,000 or more.

You indicate that the only annexation issue that might have a financial effect on your business is the reduced charge for water services.  Your business currently does not use city water services, so the materiality thresholds identified above will not be met.  Even if it is foreseeable that your business will utilize the water services in the future, the materiality thresholds are still not met.  Your abalone grow in sea water, not city provided water.  The only possible use your business would have for city water would be the installation of a bathroom that would service a handful of employees.  You indicate that a 30 percent reduction in water costs for these services due to annexation would be approximately $3 per month.  Therefore, the materiality test is not met and you do not have a conflict of interest in the annexation decision by virtue of your business interest.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  The Commission does not act as the finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)





