January 27, 2000

Kathryn E. Donovan

Pillsbury Madison & Sutro LLP

400 Capital Mall, Suite 1700

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-99-269
Dear Ms. Donovan:

This letter is in response to your request for advice on behalf of WestEd regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Is WestEd a state or local government agency that is required to adopt a conflict of interest code under the Act?

CONCLUSION
No.  WestEd is a nonprofit education think tank that competes for grants from federal, state, and local governments to fund its research.  WestEd appears to be a public entity under the Siegel test, though it is a hybrid entity with characteristics, functions, and funding similar to those of private think tanks, and public or private universities.  It is a multi-state agency with federal origins and strong federal ties.  Based on the facts provided, we conclude that WestEd is not a California state or local government agency that is required to adopt a conflict of interest code under the Act.  

FACTS

WestEd is a non-profit research and development agency that works to improve education.  WestEd’s mission is “to promote excellence, achieve equity, and improve learning for children, youth, and adults.”  The regional educational laboratories try to do the same thing for education research that the National Institutes of Health do for health research — provide a source of direction, focus and coordination for priority issues.          

There were originally twenty regional education laboratories set up throughout the country, created by a federal statute in 1966.  These started off as primarily federally funded.  But over the years, there was a federal funding cutback and the number of regional education laboratories was reduced.  Various regional laboratories were eliminated or consolidated, and today there are ten regional laboratories.  

WestEd is a combination of the Far West Laboratory (“Far West”) and the South West Regional Laboratory (“SWRL”), two of the nation’s original educational laboratories created by Congress in 1966.  WestEd was created in 1995, pursuant to a joint powers agreement between Far West and SWRL.  (Although all the other regional education laboratories are set up as 501(c)(3) nonprofit organizations, Far West and SWRL were formed as joint powers agencies based on the recommendation of the attorney for the Los Angeles Unified School District.  They were formed as joint powers agencies so that they would have on their boards representatives of the educational institutions they represent.)     

WestEd’s joint powers agreement summarizes its powers as follows:

   “The Agency shall, without limitation, have the specific power to establish or contract with research centers and laboratories, to carry out or suggest experimental educational projects, to develop pilot educational programs, to conduct or authorize educational research and development including the development of all varieties of educational materials, teaching aids, and other educational components, to collect and disseminate educational information, to coordinate educational research programs, to develop educational prototypes, to evaluate educational programs and activities, and to engage in other similar, related activities.”  (WestEd Joint Powers Agreement, between Far West and SWRL, Art. 9, paragraph (f).)    

WestEd is headquartered in San Francisco, with additional offices elsewhere in California, as well as in Arizona, Massachusetts and Washington, D.C.  

Originally, the education laboratories were federally funded.  As federal funding was cut back, Far West and SWRL began competing for other contracts and grants, primarily from the federal government, and some from state government.  WestEd now obtains funding through a variety of federal, state, school district and private grants, contracts and cooperative agreements.  Under contract with the U.S. Department of Education, WestEd currently serves as the Regional Education Laboratory for Arizona, California, Nevada and Utah.  Approximately one-half to three-fourths of WestEd’s funding is from federal contracts and grants; the rest is grant and contract money from state government agencies, such as the California Department of Education, and the California Attorney General’s office.  WestEd does some work for private foundations and corporations such as Disney, but this represents a smaller proportion of its funding.  

WestEd is governed by a 43-member board of directors comprising leaders from public and private education, businesses and communities throughout the Western region.  The WestEd board of directors is appointed by the members of  Far West and SWRL.  The members of Far West are the California State University, the University of California, the California State Board of Education, the San Francisco Unified School District, and state universities and state education agencies in Nevada, Utah and Arizona.  The members of SWRL are the California State University, the University of California, and state universities and state education agencies in Nevada and Arizona.  These signatories are not on the WestEd board, they appoint the board members.  For example, the Regents usually appoint a senior faculty member from UCLA or Irvine to represent the southern UC campuses.  For the most part, people who are appointed to the board are faculty members of colleges or universities; some state officials are members such as Delaine Eastin, a member of the California State Board of Education, and the State Superintendents of Education from Nevada and Utah.  The board members are not compensated.  They are reimbursed for their travel to board meetings.  

WestEd has adopted policies and procedures concerning conflicts of interest and outside employment for its employees.  As a contractor with the National Science Foundation (“NSF”), WestEd is required to ensure that its employees comply with the NSF conflict of interest guidelines.    

ANALYSIS
The Parker Advice Letter, No. A-97-446, prompted you to request this advice.             Ms. Parker, a contract consultant for the California Department of Education, was considering working for WestEd and was concerned about the Act’s post-employment provisions.  Her request for advice did not provide many facts about WestEd, describing it only briefly as a joint powers agency.  The Parker advice letter focused on how the Act’s post-employment restrictions might affect Ms. Parker, but also concluded that WestEd was a local government agency.   

Though WestEd is a complicated entity, after reviewing the detailed information you  provided, one thing is clear:  WestEd is not a local government agency.
  With respect to its characterization of WestEd, the Parker Advice Letter, No. A-97-446, is superseded.    

The question becomes whether WestEd is a California state agency required to adopt a conflict of interest code under the Act.  Many of WestEd’s board members are already public officials in their capacities as UC or state university professors.  However, if WestEd is considered a California state agency, WestEd’s board members (who aren’t already public officials) and its employees would have to file statements of economic interests and would be governed by the Act’s gift limits and conflict-of-interest rules.  These state law requirements  obviously differ from WestEd’s internal policies regarding conflicts and outside income, and the NSF conflicts guidelines.          

1.  Applicable Law.
The Act prohibits a public official from making or participating in making a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  These conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  

Section 87300 of the Act states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employees.”  For the purposes of section 87300, “agency” is interpreted to mean any state agency or local government agency.  (Maas Advice Letter, No. A-98-261.)  
A “state agency” is defined in the Act as “every state office, department, division, bureau, board and commission, and the Legislature.”  (Section 82049.)
 

The Commission adopted a four-part factual test that distinguishes governmental from non-governmental entities in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel Opinion, the Commission was faced with the issue of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, was really a local government entity.  The Pico Rivera Water Development Corporation was a nonprofit corporation that was founded to acquire, maintain, and operate a water system. 

In analyzing whether the Water Development Corporation was a governmental entity, the Commission set forth four criteria:

    (1)  Whether the impetus for formation of the entity originated with a government agency;

   (2)  Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

   (3)  Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

   (4)  Whether the entity is treated as a public entity by other statutory provisions.

Examining the entity, the Commission found that the city council was intimately involved in the formation of the Water Development Corporation, and that the city council had the right to disapprove the name of anyone submitted to serve on the board.  With respect to funding, it found that the city was required to pay rent to the Corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs — in essence, guaranteeing the bonds of the Corporation.  More evidence that the Corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees.  Further, the opinion considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  Finally, the Corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws.  Accordingly, the Commission concluded that the Water Development Corporation was intrinsically “public” in character.  

One year later, the Commission used the same criteria to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” that were  required to adopt a conflict of interest code.  (In re Leach (1978) 4 FPPC Ops. 48.)

The Siegel and Leach opinions both dealt with determining whether local entities were public (governmental) or private (non-governmental) in character.  

In the Vonk Opinion, the Commission was faced with a different question — did the Act’s conflict of interest code provisions apply to a statewide agency that was created by the Legislature, but which functioned similar to a private insurance company.  The Vonk Opinion addressed whether the State Compensation Insurance Fund was an “agency” required to adopt a conflict of interest code under section 87300 of the Act.  

The Fund made three arguments as to why it was outside the Act’s requirement that every agency adopt a code.  First, the Fund argued that based on Insurance Code section 11873, it was exempt from all requirements applicable to state agencies generally.  Second, the Fund argued that it was not an “agency” according to Commission regulation 18249 (defining “state agency” for lobbying purposes), and the Siegel and Leach criteria.  Finally, the Fund argued that it did not make “governmental decisions” within the meaning of the conflicts provisions of the Act.   

Despite the fact that the Fund operated competitively in the workmen’s compensation insurance market, the Commission concluded that the State Compensation Insurance Fund was a state agency required to adopt a conflict of interest code.  The Vonk Opinion stated:  

   “In Siegel and Leach we did isolate a number of specific criteria which we thought helpful to determine whether ostensibly private entities were truly public in nature.  

   These criteria, however, were not intended to be viewed as constituting a litmus for determining whether an entity is public for purposes of the Political Reform Act.  Indeed, it seems to us that criteria necessary to determine when private entities become so suffused with attributes of sovereignty as to be considered public in nature, are simply not necessary to determine whether an entity specifically authorized by the state constitution is a public agency.  In the case of the Fund, we believe its constitutional provenance makes it absolutely plain that the Fund is public in nature.”   (In re Vonk, (1981) 6 FPPC Opinions 1.)      

In the Vonk Opinion, 6 FPPC Ops. 1, 8 (1981), the Commission expressly stated that regulation 18429 is not applicable for determining whether an entity is an agency that must adopt a conflict of interest code:

   “The Commission has never considered 2 Cal.Adm.Code Section 18249 as applicable to determining whether an entity is an ‘agency’ for the purposes of adopting a Conflict of Interest Code under the Act.  Instead, transcripts of the Commission’s adoption of 2 Cal.Adm.Code Section 18249 show that it was intended to define the term ‘state agency’ only as it is used in Chapter 6 of the Act, dealing with lobbyists.”    

Thus, in Vonk, the Commission concluded that the State Compensation Insurance Fund was a state agency required to adopt a code, despite the fact that the agency’s functions were quite similar to that of a private workmen’s compensation insurance company.  

 
2.  Application of the Siegel Criteria.
Following these Commission opinions, we apply the Siegel test to what you have told us about WestEd, as a starting point for determining whether WestEd should be considered a state government agency that is required to adopt a conflict of interest code.

a.  Is the impetus for formation of the entity a government entity?
Generally, the first criteria of the Siegel test is met where an entity is created by statute or ordinance or by some official action of another governmental agency.  (Maas Advice Letter, No. A-98-261; Moser Advice Letter, No. A-97-400.)  However, the impetus or compelling force for WestEd’s formation was federal law, not California state or local law.  As you explained, WestEd was created by the union of two Regional Education Laboratories, initially established by Congress.  Regional Education Laboratories were originally authorized by Congress pursuant to Title IV of the Federal Elementary and Secondary Education Act of 1965, for purposes of education research and development.  While WestEd’s formation pursuant to federal law is evidence that WestEd is a public entity, it does not indicate that WestEd’s is a California state agency. 

b.  Is the entity substantially funded by, or is its primary source of funds, a government agency?
WestEd’s primary source of funds are grants from the federal, state and local governments. 
WestEd’s current function as the Regional Education Laboratory for Arizona, California, Nevada and Utah is pursuant to contract with the U.S. Department of Education.  WestEd competes with other nonprofit entities for this and other contracts.  Although most of its contracts are with government agencies, WestEd’s primary competition for such grants and contracts is from public and private universities, and private nonprofit and for-profit organizations, such as RAND and RMC Research Corporation.  Approximately one-half to three-fourths of WestEd’s funding is from federal contracts and grants; the rest is grant and contract money from state government agencies (though as Mr. Meyers explained, even most of the grant and contract money WestEd receives from state agencies is federal money that is disbursed through the states).   

With respect to funds and expenditures, the WestEd Joint Powers Agreement provides as follows:

   “The Agency shall have the power and authority to receive, accept, and expend or disburse, funds by contract or otherwise, for purposes consistent with the provisions hereof, which funds may be provided by the United States Government, any State or any subdivision of a State, and from any other person, agency or organization, whether public or private, for the purposes specified herein, and shall have the duty to maintain at all times a complete and accurate system of accounting for said funds.”  (Article 12, paragraph (a).)

At our request, WestEd compiled data about its current state funded projects in California.  As of December 1999, the number of WestEd’s state funded projects in California is 21, with a total funding amount of $12,242,079.  WestEd bid competitively to obtain 13 of these projects, while eight of the smaller projects were sole source contracts.  Out of the total of      $12, 242,079 in California state funded projects, competitively bid projects amounted to $11,085,893 or 90.6 percent, while sole source contracts made up only $1,156,186 or 9.4 percent.  Thus, of its California state funded projects, 90.6 percent of the grant money WestEd receives from the state is competitively bid.  And WestEd receives the bulk of its funding from federal contracts and grants, not state funding.

In addition, WestEd’s facilities were granted to it by the federal government.  As a result of its federal law origins, WestEd and its component members, SWRL and Far West, have possession of two facilities in California.  The federal government granted Far West and SWRL title to these facilities, although management of the properties is subject to periodic audit by the federal government.  One facility is located in San Francisco.  Far West holds title to this facility pursuant to federal grant, with a 50-year contingency that if Far West violates the terms of the grant, the building will revert to the U.S. Department of Education.  The other facility, located in Los Alamitos in Southern California, is on federal land that was licensed to SWRL by the federal government for not less than 50 years (commencing in 1973).  Title to the building is held by SWRL, subject to a grant contingency similar to that applicable to Far West's facility.

WestEd’s primary source of funding is government grants, and its facilities were granted to it by the federal government.  However, it obtains the vast majority of its funds through competitively bid contracts and grants.  Further, most of WestEd’s funding comes from contracts and grants from the federal government, not the state.  Obtaining most of its federal and state  funding on a competitive basis, WestEd does not conclusively meet the government funding prong of the Siegel test.  In addition, the fact that a majority of  WestEd’s funding comes from the federal government, argues against its being a California state agency.    

c.  Is one of the principal purposes for which the entity is formed to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?


WestEd’s research and development activities are academic in nature, and are functions that are performed by either private or public sector entities, including public or private universities.  Although WestEd’s public university members, including the University of California and the California State University, are examples of government entities that perform education research and development, private universities and other private entities are equally likely to be involved in these functions.  Because WestEd’s education research is a function traditionally performed by both private sector think tanks and by public and private universities, the third criteria of the Siegel test does not dictate that WestEd is a public entity, but does not contradict that conclusion either.  

d.  Is the entity treated as a public entity by other statutory provisions?
WestEd’s status as a public agency for purposes of other laws is not consistent.  For example, the California Public Employees Retirement System (“CalPERS”) recently informed WestEd that it is not a state or local agency that is eligible to participate in the CalPERS program.  CalPERS considered WestEd a multi-state agency.  You indicate that all state agencies and approximately 2,500 local government agencies in California currently participate in CalPERS.     

On the other hand, SWRL and Far West, the two signatories to the WestEd joint powers agreement, have been treated as California state agencies for purposes of income tax laws, open meeting requirements, and state interagency agreements.  The Internal Revenue Service (the “IRS”) has concluded that SWRL is not subject to federal income tax because it is “an integral part of the State of Arizona, California, and Nevada entitled to all the immunities and privileges of a State instrumentality.”  Similarly, the IRS informed Far West that it, too, “[a]s a department of a political subdivision of the State of California” is exempt from federal income tax.  Based upon oral advice from the California Attorney General's Office in 1987 and 1988, WestEd's board of directors complies with the requirements of the Bagley-Keene Open Meeting Act, applicable to state agencies.  Finally, WestEd enters into interagency contracts with other state agencies, as did Far West and SWRL, based on advice received from the California Attorney General's Office. 

In addition, WestEd was formed as a joint powers authority.  We agree with 

you that WestEd’s status as a joint powers authority does not mean it is a local government agency.
   However, the fact that WestEd was formed as a joint powers authority does have bearing on whether it is a public entity.  Government Code section 6502 authorizes two or more “public agencies” to enter into a joint powers agreement to jointly exercise any power common to the contracting parties.  Government Code section 6500 defines “public agency” to include “the federal government or any federal department or agency, this state, another state or any state department or agency, a county, county board of education, county superintendent of schools, city, public corporation, public district, or regional transportation commission of this state or another state.”  For example, a joint powers agency may not be established by a city and a nonprofit public benefit corporation created by the city.  (81 Op. Atty Gen 213 (1998).) Government Code section 6507 provides that the joint powers agency is a separate public entity. 

With respect to WestEd, the joint powers agency was created by agreement between public entities of several states to serve the needs of those multiple states.  Far West and SWRL, the two signatories to the WestEd joint powers agreement, were also both created by joint powers agreements, pursuant to state law.  The joint power agreements of WestEd, Far West and SWRL all provide that the powers of each entity shall be exercised in accordance with the procedures followed by the Regents of the University of California.  

Though not eligible to participate in CalPERS, WestEd is treated as a public entity by many other statutory provisions.  Thus, the fourth prong of the Siegel test weighs toward WestEd being considered a public entity.    

4.  Though it appears to be a public entity under the Siegel test, WestEd is not a state agency required to adopt a conflict of interest code. 
Under the Siegel test, it appears that WestEd is a public entity.  You also concluded that WestEd may be a public entity on the second page of your advice request:  “we believe WestEd may be a public entity because of its formation pursuant to the Joint Exercise of Powers Act.”  However, the analysis does not stop there.  The Siegel opinion essentially determined whether a local entity was governmental or non-governmental in nature.  As the entity in question, the Pico Rivera Water Development Corporation, was clearly local, the Siegel Opinion did not need to differentiate between a local or state agency versus a multi-state or federal agency.

Explaining WestEd’s mission to those outside the field of education is a challenge in itself.  (See speech by Glen Harvey, Chief Executive Officer of WestEd, titled “Regional Labs: What are They and What Do They Really Do? dated 1/8/99.)  Categorizing WestEd presents a greater challenge.  According to the federal government, WestEd falls into the category of a “quasi-non-governmental agency.”
  Mr. Ed Meyers, Executive Director of SWRL,  stated that technically, WestEd is not governmental.  WestEd’s staff is not part of the federal civil service system.  But they are working on the federal government’s education agenda.     

CalPERS staff informally concluded that WestEd is a multi-state agency.  You conclude that “WestEd is most similar to a nonprofit multi-state entity subject to federal review.”  WestEd is unique in that it is a multi-state agency subject to federal oversight.  

The FPPC approves the conflict of interest codes adopted by state agencies and is the repository of the codes for all state agencies.  Although several multi-state agencies have adopted conflict of interest codes under the Act, these agencies are distinguishable from WestEd.  

For example, the Southwestern Low-Level Radioactive Waste Commission has adopted a conflict of interest code.  That Commission was created by Congress in 1988, to enable the states of Arizona, North Dakota, South Dakota and California to become parties to an interstate compact to provide for the establishment and operation of a regional disposal site for low-level radioactive wastes.  The  federal law which created the Southwestern Low-Level Radioactive Waste Commission stated that its members are “public officials of the appointing state and shall be subject to the conflict of interest laws, as well as any other law, of the appointing state.”
  Based on this statutory mandate and the overall duties of the Southwestern Low-Level Waste Commission, we concluded that the Commission was an agency of the State of California for purposes of the Act.  (Womeldorf Advice Letter, No. A-93-150.)       

In addition, we found that the California-Nevada Super Speed Transportation Commission, a bi-state commission, was a public agency whose members are subject to the Act.  (Knox Advice Letter, No. A-90-038.)  In that case, the Super Speed Commission was formed pursuant to authorizing legislation in California and Nevada, and the California legislation expressly provided for application of the conflict-of-interest provisions of the Act to members of the Commission who are California elected officers.  (Knox Advice letter, supra.)      

The Womeldorf and Knox advice letters, supra, are consistent with the case People, by and through California Dept. of Transp. v. City of South Lake Tahoe, 466 F.Supp. 527 (E.D.Cal. 1978) which concluded that even if the California legislature intended for the California Environmental Quality Act provisions to apply to the Tahoe Regional Planning Agency, such an application would be precluded unless the compact creating the agency reserved to California the right to impose such requirements on the bi-state agency.  In the case of WestEd, there is no governing law stating that the members of WestEd are public officials of the appointing state and subject to their conflict of interest laws.

Let us return to the definition of “state agency” in the Act: “every state office, department, division, bureau, board and commission, and the Legislature.” (Section 82049.)   Though WestEd appears to be a public entity under the Siegel test, because it is a multi-state agency with federal origins and strong federal government ties, we conclude that WestEd is not a California state agency that is required to adopt a conflict of interest code under the Act.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,



Luisa Menchaca

Assistant General Counsel

By:
Hyla P. Wagner

       




Senior Commission Counsel
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The facts stated in this section and throughout this advice letter are from your incoming request for advice, and a meeting with you and Mr. Ed Myers, Executive Director of SWRL, on October 12, 1999.  


�  “Local government agency” is defined in section 82041 as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”


�    Regulation 18249 defines “state agency” only for purposes of the Act’s lobbying registration and disclosure provisions, and is not applicable for determining whether an agency must adopt a conflict of interest code, as discussed below.


�  Although many joint powers agencies formed pursuant to the Joint Exercise of Powers Act (Gov’t Code § 6500 et seq.) may be created by local government entities, the statute expressly authorizes joint powers agencies that have no local agency component or function.    


�  This is the same category that the national energy laboratories such as Lawrence Livermore and Sandia fall into.  We note that the Lawrence Livermore National Laboratory is covered under the conflict of interest code of the University of California.  However, unlike WestEd, Lawrence Livermore is within the University of California purview in many ways.  Its employees seem to be employees of University of California, the directors of the lab are appointed by the UC Regents, and within the UC Office of the President there is a Laboratory Adminsitration office.  In contrast, WestEd functions independently of the University of California and its employees are not UC employees, they are hired and paid directly by WestEd.         


�  (Section 5, Article III, subdivision (e) of Public Law 100-712, the Southwestern Low-Level Radioactive Waste Disposal Compact Consent Act (H.R. 5232).)  





