November 12, 1999

Dale E. Bacigalupi

City Attorney, City of Lemoore

Bacigalupi, Neufeld & Ehat

First Floor, Suite 140

7112 North Fresno Street

Fresno, California  93720

 Re:  Your Request for Advice

         Our File No. A-99-273
Dear Mr. Bacigalupi:

This letter is in response to your request for advice on behalf of Councilmember Ron Allvin regarding the provisions of the Political Reform Act (the “Act”).
  

I.  QUESTION
May Councilmember Allvin participate in discussions and decisions concerning the undeveloped lot which is approximately 700 feet from his property?

II.  CONCLUSION
Councilmember Allvin may participate unless it is reasonably foreseeable that the decision will affect the fair market value of his real property in downtown Lemoore by $10,000, or the rental value of his property by $1,000 or more in a 12-month period, or it will affect his tenants, who are sources of income to him, as described herein.
III.  FACTS
Ron Allvin was elected to the city council for the City of Lemoore (the “city”) one year ago.  Councilmember Allvin owns a piece of real estate in downtown Lemoore, which he and his wife have owned for over twenty years.

Councilmember Allvin’s property is improved with two duplexes which he rents out to tenants, and also with a commercial building which is under construction.  The commercial building will be rented out to commercial users.  Mr. Allvin is the landlord for both of the duplex tenants, as well as the prospective tenants in the commercial building.  The real estate on which the buildings are situated is a corner lot on property zoned central commercial.  In connection with the construction of the commercial building, the city required that Mr. Allvin construct seven on-site parking spaces because of the commercial uses occurring within the commercial building.

The rental income that Mr. Allvin receives from the duplexes exceeds $1,000 per month.  Once the commercial building is fully leased, the income from all buildings will exceed $3,000 per month.

There is an undeveloped lot two and one-half blocks (approximately 700 feet) from 

Mr. Allvin’s property which is available for purchase by the city.  Mr. Allvin believes that should the vacant lot be purchased and developed as a municipal parking lot, available to the public, customers, tenants and occupants of his buildings will not likely use the lot because of its inconvenient distance and also because of the convenience of existing street side and on-site parking available to his tenants on his existing lot.  The downtown area of Lemoore currently has no municipally owned parking lots.  If the city acquires the vacant lot and improves it to be useful as a parking lot, it will be the first and will have a general beneficial effect, it is believed, on the downtown business environment by increasing available parking for the public in an area of the downtown in which public parking is occasionally hard to find.

IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard,  eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

A. 
 Mr. Allvin is a “public official” subject to the Act’s conflict-of-interest rules.  
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a city councilmember, Mr. Allvin is a “public official” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to him.  

B.  
The Act’s conflict-of-interest rules apply to this decision.  
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  The city council’s deliberations and votes on the decision constitute making (Regulation 18702.1) and participating in making a governmental decision (Regulation 18702.2).  Thus, the conflict-of-interest regulations apply to these matters.   

C.  
Identifying Mr. Allvin’s economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests Mr. Allvin has is the third step in analyzing whether he has a conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

Mr. Allvin has an economic interest in the real property on which the two duplexes are located and on which commercial building is under construction.  (Regulation 18703.2.)  He also has an economic interest in the tenants of the two duplexes, because they are sources of income to him.  (Section 87103(c); Regulation 18703.3.)

D. The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  

1.  The real property.

Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions would include re-zoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property. (See generally Regulation 18704.2.)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the materiality regulations.  (Regulation 18704.2(b).)  Councilmember Allvin’s property lies outside of the undeveloped lot which is available for purchase.  Thus, Mr. Allvin’s property is deemed indirectly involved in decisions regarding the city’s decision to purchase an undeveloped lot in the downtown area of Lemoore.

2.  The tenants (sources of income).
Sources of income are directly involved in a decision before an agency when they either 1) initiate the proceeding in which the decision will be made, or 2) are a named party in or the subject of the proceeding.  (Regulation 18704.1(a)(1) and (2).)  In all other cases, the source of income is deemed indirectly involved in the decision.  (Regulation 18704.1(b).)  The facts you have provided to us suggest that neither of the tenants that pay rental income to Councilmember Allvin are directly involved in the city’s decision to purchase an undeveloped lot in the downtown area of Lemoore.

E. Deciding which materiality standard to use to decide if there will be a reasonably foreseeable material financial effect.

1.  The real property.
Regulation 18705.2(b) sets forth the proper materiality standards to apply when an official’s real property interest is indirectly involved in a governmental decision.  It provides, in pertinent part, that the effect of a decision is material if: 

  “The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:  (i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or (ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18705.2(b)(1)(C).)
 

The Allvin property is located some 700 feet from the boundaries of the undeveloped lot that is available for purchase.  The question, then, becomes whether it is reasonably foreseeable that the financial effect of the decision to purchase the undeveloped lot will affect the market value of the Allvin property by $10,000, or the rental value of the property by $1,000 or more in a 12-month period.

2.  The tenants (sources of income).
Regulation 18705.3(b) sets forth the proper materiality standards to apply when an official’s source of income is indirectly involved in a governmental decision.  Subdivision (b)(3) applies to sources of income which are natural persons and states that an effect is material if it will affect the source’s income, investments, or other assets or liabilities, in an amount of $1,000 or more, or if it affects the source’s real property interest to a degree deemed material for public officials under Regulation 18705.2(b) or (c). 

F. Using the materiality to decide if it is reasonably foreseeable that the decision will have a material financial effect. 

The existence of a conflict of interest depends on whether it is “reasonably foreseeable” (defined at Regulation 18706 as “substantially likely”) that the decision about the purchase of the lot will result in a financial effect equal to or exceeding the tests described above for each of Councilmember Allvin’s economic interests.  If the answer is “yes” as to either economic interest, he will have a conflict of interest (unless the public generally exception applies).  If the answer is “no” to both questions, there is no conflict of interest under the Act.  We do not have information sufficient to determine whether it is reasonably foreseeable that the decision to purchase the vacant lot in downtown Lemoore will foreseeably have the requisite material

financial effect on Councilmember Allvin’s property.  Because of Mr. Allvin’s superior knowledge of the facts pertaining to his property and the lot that the city is considering purchasing, he will need to complete the analysis using the standards as described above. 

As to Mr. Allvin’s sources of income, the tenants, it appears from your facts that the tenants currently have on-site parking available to them.  If the tenants have assigned on-site parking at this time and that situation will remain the same, it would not be reasonably foreseeable that the decision to purchase the city lot would have a material financial effect on  Mr. Allvin’s tenants and he would not have a conflict as to his sources of income, the tenants.  However, if the tenants would have to compete for parking spaces, or if the vacant lot was developed into something other than a parking lot, there may be a foreseeability issue that would need to be further analyzed by using the standards above.

G. Does the “public generally” exception apply?

If Councilmember Allvin determines that he has a conflict of interest that would otherwise disqualify him from participating, he might still be able to participate in the decision if the public generally exception applies.  If the reasonably foreseeable material financial effect of a governmental decision on the official’s economic interest is indistinguishable from its effect on “the public generally,” then the public official is considered not to have a disqualifying conflict of interest.  (Section 87103; Regulation 18707(a).) 

The reasonably foreseeable material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the official’s economic interest.  (Regulation 18707(b)(1), (2).) 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.





Sincerely,

Luisa M. Menchaca

Acting Chief of the Legal Division

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request and is not mentioned further.  


�  Please note that Regulation 18705.2(b)(1)(B) provides that the effect of a decision is material as to a real property interest if “the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.”  You have not provided any facts that indicate that the decision to purchase an undeveloped lot in downtown Lemoore will involve these types of improvements to neighboring properties.  To be cautious, we merely highlight the regulation.





