December 30, 1999

Laura J. Anderson

LAFCO Counsel

Napa County Office of County Counsel

1195 Third Street, Room 301

Napa, California  94559

 Re:  Your Request for Advice

         Our File No. A-99-284
Dear Ms. Anderson:

This letter is in response to your request for advice on behalf of LAFCO Commissioner Guy Kay regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Commissioner Kay participate in LAFCO’s consideration of the Giovannoni Sphere Amendment application? 
CONCLUSION
Commissioner Kay must recuse himself from LAFCO’s consideration of the Giovannoni Sphere Amendment application if it is substantially likely that approval of the application would result in an increase or decrease to Beringer’s gross revenues for a fiscal year of $150,000 or more; will affect Beringer’s expenses by $50,000 or more per year; or result in an increase or decrease in Beringer’s assets or liabilities by $150,000 or more.

FACTS
Commissioner Kay was appointed by the other Commissioners to serve on the LAFCO Board as the “public member” in May 1994.  Mr. Kay is currently serving as the Chairman of the LAFCO Board.  His term on LAFCO will expire in May 2002.

Commissioner Kay was employed by Beringer Wine Estates and its predecessors between 1972 and 1993.  Beringer Wine Estates (“Beringer”) is a winery and wine-oriented business comprised of Beringer Vineyards, Chateu St. Jean, Chateau Soverain, Meridian Vineyards, Napa Ridge, Stags’ Leap Winery and Beringer Wine Estates Imports.  

Since 1993, Commissioner Kay has worked under contract as a consultant to Beringer.  The initial term of this contract between Beringer and Commissioner Kay was two years; however, the contract has been renewed on a yearly basis every year since 1995.  The current term of the contract expires on March 31, 2000.  It is unknown whether the contract will be renewed for an additional year.  Commissioner Kay has not received notice that Beringer will renew the contract.  Mr. Kay receives compensation in excess of $10,000, and up to $18,000 per year under the contract.

Under the terms of the contract, Commissioner Kay provides advice and counseling to Beringer in connection with government relations, community relations and wine industry trade groups through participation in mutually agreed upon projects.  Under the contract, Commissioner Kay also promotes Beringer, its products and good name in the community.  While Commissioner Kay makes recommendations to Beringer, Commissioner Kay does not have any decisionmaking authority with respect to Beringer’s operations.

Beringer is currently under contract with a company known as Biagi to develop and build a warehouse/winery in the unincorporated area of the County of Napa in the general vicinity of the City of American Canyon.  The proposed development would consist of a blended fermenting and bottling facility and a warehouse and distribution center.  The development contemplated would total 550,000 square feet to be built by approximately July 2000 and an additional 1,000,000 square feet to be built over the next ten years, with approximately 125 acres to be planted in vineyards (expected in 2000).  Water consumption is estimated to be approximately 15,000,000 gallons per year with initial sewer discharge to be 500,000 gallons per year expanding to an industrial intensity of 30,000 gallons per day with specified effluent characteristics.    

The City of American Canyon is located within the geographic area regulated by LAFCO. The proposed site of the Biagi-Beringer Warehouse (the “Warehouse/Winery”) is owned by Biagi and the Warehouse/Winery will be operated by Beringer.  An application for a use permit to construct the Warehouse/Winery has been submitted to the County of Napa for land use review and approval.  At the time the use permit application was submitted to the County, Biagi had a “will-serve” letter from American Canyon stating that American Canyon would provide water service to the Warehouse/Winery site.  However, subsequent to Biagi submitting the use permit application, American Canyon issued a letter to Biagi rescinding its prior “will-serve” letter and prior agreement to provide water service to the Warehouse/Winery site.

Since American Canyon has rescinded its “will-serve” letter, and since no other service providers appear to be available to provide water service and wastewater to the Warehouse/Winery site, the County has declared the Warehouse/Winery use permit application incomplete and has not taken any action on the application.  Both Biagi and Beringer have already incurred financial losses associated with American Canyon's decision to rescind the “will-serve” letter.  If American Canyon does not change its position and agree to provide water service to the Warehouse/Winery site, Beringer and Biagi will be unable to construct the Warehouse/Winery and Beringer and Biagi will incur further substantial financial losses due to winery production and storage commitments made in anticipation of the Warehouse/Winery being constructed and in operation.
After American Canyon rescinded its “will-serve” letter for the Warehouse/Winery project, Commissioner Kay was asked by Beringer to assist Beringer in securing a new “will- serve” letter from American Canyon for the Warehouse/Winery site.  Commissioner Kay met with, organized and lobbied representatives of American Canyon (including an elected official) and others in an effort to persuade American Canyon to issue a new “will-serve” letter.  Since September 1999
, Commissioner Kay has no longer directly participated on behalf of Beringer in discussions or efforts with representatives from American Canyon to obtain a new “will-serve”  letter from American Canyon.  American Canyon has yet to issue a new “will-serve” letter for the Warehouse/Winery site or to agree to provide water service to the Warehouse/Winery site.  Additionally, the county has not taken any action on the Warehouse/Winery use permit application.

An item scheduled for consideration by LAFCO in the near future involves an application by Albert Giovannoni proposing to add approximately 209 acres into the City of American Canyon Sphere of Influence (the “Giovannoni Sphere Amendment”).  Neither Commissioner Kay nor Beringer has received any income or gifts from Mr. Giovannoni or has had a direct personal or financial relationship with Mr. Giovannoni at this time.  The Giovannoni Sphere Amendment is supported by both the City of American Canyon and the American Canyon Fire Protection District.  Approval of a sphere amendment is a prerequisite to annexation.  Approval of the Giovannoni Sphere Amendment by LAFCO would be a prerequisite to future annexation of the 209 acres by the City of American Canyon and the American Canyon Fire Protection District.  Such annexation would entitle the Giovannoni property to thereafter receive water service from American Canyon.  This is because pursuant to an ordinance adopted by American Canyon, property that is located within American Canyon’s city limits is entitled by law to receive water service from American Canyon and without a “will-serve” letter being required.  Property located outside of American Canyon’s city limits is eligible (but not entitled as a matter of law) to receive water service upon issuance of a “will-serve” letter and at the discretion of American Canyon.

If the Giovannoni Sphere Amendment is approved, the Giovannoni property becomes one step closer towards possibly being annexed into American Canyon’s city limits and therefore the Giovannoni property would be in a better position and more likely to receive water service over other properties located outside American Canyon’s sphere of influence or city limits including, but not limited to, the Warehouse/Winery site.  Approval of the Giovannoni Sphere Amendment may make it less likely that water will be available to serve the Warehouse/Winery site and could have an adverse financial impact on Beringer and the Warehouse/Winery project.  The impact that approval of the Giovannoni Sphere Amendment would have on the Warehouse/Winery project is further described on pages 7-8 below.  

ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).) 

1.  Public Official.  
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a member of the Napa County Local Agency Formation Commission, Commissioner Guy Kay is a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict of interest rules apply to him.  

2.  The Act’s conflict-of-interest rules apply to this decision.  
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The governmental decision involved in this case is an upcoming LAFCO vote on the Giovannoni Sphere Amendment.  

3.  Identifying economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

You state that Commissioner Kay has worked under contract as a consultant to Beringer since 1993.  His initial two-year contract has been renewed on a yearly basis since 1995, and the current term of the contract expires on March 31, 2000.  Commissioner Kay receives compensation in excess of $10,000, and up to $18,000 per year under the contract.  Thus, Beringer is a source of income to Commissioner Kay and an economic interest of his under the Act.
  

Once an official identifies an economic interest, he or she must determine whether it is "reasonably foreseeable" that the decision in question will have a material financial effect on that interest. The official must decide whether the economic interest is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Having established the degree of involvement, the official can identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)  The official then knows what financial effect would be considered "material" under the Act.  Finally, the official decides whether such a material financial effect is a "reasonably foreseeable" consequence of the decision at issue.  (Regulation 18700(b)(6).)  

4.    Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  
The fourth step in analyzing a potential conflict of interest is to determine whether the public official’s economic interest is directly or indirectly involved in the governmental decision at-issue.  (Regulation 18700(b)(4).)  This step helps determine which test for materiality to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests.  

A business entity, a source of income, or a source of gifts is directly involved in a decision when that person:

Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request  (Regulation 18704.1(a)(1));

Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A source of income is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18704.1(a)(2).)

Under the Commission’s regulations, sources of income which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.1(b).) 

In this case, Beringer is not the applicant or the subject of the LAFCO decision about the Giovannoni Sphere Amendment.  Thus, Beringer is not directly involved in the decision.  However, given the ramifications of the decision for the proposed Biagi-Beringer Warehouse/Winery, Beringer is indirectly involved.   

5.  Deciding which materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.  

Knowing that Beringer is indirectly involved in the LAFCO decision about the Giovannoni Sphere Amendment, the next step is picking the appropriate standard for evaluating the “materiality”—this is, the importance—of the effect of the decision on the economic interest(s).  (See Regulation 18700(b)(5).)   

Beringer Wine Estates Holdings, Inc. is listed on the Nasdaq.  Therefore, the materiality standards in regulation 18705.1(b)(2) apply. That subdivision provides that the financial effects of a governmental decision are material if it is reasonably foreseeable that any of the following are true as a result of the decision: 

   “(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or 

    (B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or 

    (C) The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.” (Regulation 18705.1(b)(2)(A)‑(C).)

6.  Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  
The sixth, and most important step, in deciding whether Commissioner Kay has a conflict of interest is using the materiality standard identified above to decide if a material financial effect on Beringer is reasonably foreseeable as a result of the LAFCO decision on the Giovannoni Sphere Amendment.  (Regulation 18706.)  


As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  Determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis. 

In your incoming request for advice, you assess the impact of LAFCO approval of the Giovannoni Sphere Amendment on Beringer as follows:  
   “If the Giovannoni Sphere Amendment is approved, the Giovannoni property becomes one step closer towards possibly being annexed into American Canyon’s city limits and therefore the Giovannoni property would be in a better position and more likely to receive water service over other properties located outside American Canyon’s sphere of influence or city limits including, but not limited to, the Warehouse/Winery site.  American Canyon has no independent source of water and instead relies on various contractual arrangements to receive its source of water for both inside and outside the city limits.  Properties located outside city limits that have a ‘will-serve’ letter (and who ultimately receive water service) may be subjected to higher water rates and decreased water service over those properties located inside American Canyon city limits in the event of drought, during periods of peak water demand or if American Canyon experiences a change in any of its water source contracts.  Since American Canyon’s water source is dependent upon its contractual arrangements, there is a limit to the number of properties to which it can supply water.  Approval of the Giovannoni Sphere Amendment may make it less likely that water will be available to serve the Warehouse/Winery site and other properties located outside the city limits.  Furthermore, if the Giovannoni Sphere Amendment is approved, the water rates charged to the Giovannoni property may be less and there may be less restrictions on Giovannoni’s water usage than on those properties located outside American Canyon’s city limits.

   The Warehouse/Winery site is not expected to be the subject of a sphere amendment by the City of American Canyon nor is it expected to be annexed into American Canyon’s city limits in the near future.  However, if American Canyon does issue a ‘will-serve’ letter for the Warehouse/Winery site, said letter could be subject to future revocation by the city and/or the Warehouse/Winery site (once developed) could be subjected to increased water rates and decreased water allowances as compared to projects located within American Canyon’s city limits.  The increased water rates and decreased water usage allowances could have an adverse financial impact on Beringer and the Warehouse/Winery project.”  (Emphasis added.)

Commissioner Kay must recuse himself from LAFCO’s consideration of the Giovannoni Sphere Amendment application if it is substantially likely that approval of the application would result in an increase or decrease to Beringer’s gross revenues for a fiscal year of $150,000 or more; will affect Beringer’s expenses by $50,000 or more per year; or result in an increase or decrease in Beringer’s assets or liabilities by $150,000 or more.  

You have stated that approval of the Giovannoni Sphere Amendment may make it less likely that water will be available to serve the Warehouse/Winery site, or if a will-serve letter is issued and water is provided, the Warehouse/Winery site could be subjected to increased water rates or decreased water allowances versus projects located within American Canyon’s city limits.  It appears that approval of the Giovannoni Sphere Amendment could have a major impact on the Warehouse/Winery project, affecting whether it is developed at all, or water rates and allowances.  Given this, it seems substantially likely that approval of the Giovannoni Sphere Amendment could affect Beringer by the materiality thresholds set forth above.  However, the information you provided does not attempt to quantify the possible financial impact on Beringer, and ultimately, Commissioner Kay is in the best position to determine whether it is substantially likely that approval of the Giovannoni Sphere Amendment would have a financial effect on Beringer of the above magnitude.          

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Acting Chief, Legal Division

By:
Hyla P. Wagner

       
Senior Commission Counsel
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)


�   You state that it is unknown whether Commissioner Kay’s contract with Beringer will be renewed after March 31, 2000.  Regardless of whether it is renewed, an entity that has been a source of income to an official within the past 12 months can be a disqualifying economic interest of the official’s under the Act. 


�  We note that if Mr. Kay has received or been promised income by Beringer to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by a decision on the Giovannoni Sphere Amendment, then the materiality standard differs.  Under regulation 18705.3(c), “[a]ny reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.”  





