December 10, 1999

Craig K. Martin

Private Industry Council of San Francisco, Inc.

1650 Mission Street, Suite 300

San Francisco, California  94103-2490

 Re:  Your Request for Advice

         Our File No. A-99-289
Dear Mr. Martin:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
1.  Under the Act, a local governmental agency must adopt a conflict of interest code.  Is the Work Investment Board of San Francisco a “local governmental agency?”

2.  An agency’s conflict of interest code may require a designated employee to disclose a business position on his or her statement of economic interests.  Does the term “business position” include a position held in a nonprofit corporation?

CONCLUSION
1.  Yes.  Under the Siegel test, the Work Investment Board of San Francisco is a local governmental agency and therefore required to adopt a conflict of interest code.  In addition, as designated employees, the members of the Work Investment Board of San Francisco are “public officials.”  As such, they are subject to the Act’s conflict of interest provisions.

2.  The term “business position” does not include a position held in a nonprofit organization.

FACTS
In 1982, Congress enacted the Job Training Partnership Act (“JTPA”).
   The purpose of the law is to prepare dislocated workers and economically disadvantaged youths and adults for entry into the labor force by providing job training and related services.  The JTPA accomplishes this purpose with an elaborate federal grant system designed to encourage the public and the private sector to join forces in training and placing workers in permanent private sector jobs.

In partnership with local elected officials, private industry councils (“PICs”) administer the JTPA at the local level.  PICs and local elected officials develop and oversee local plans.
  There are 53 PICs in California.  PICs are primarily composed of business representatives.
  In 1986, the Commission sent a letter to the PICs advising them that the Act required each entity to adopt a conflict of interest code.

In 1998, Congress enacted the federal Workforce Investment Act (“WIA”).
  The WIA repeals the JTPA and will take effect on July 1, 2000.  The purpose of the WIA is to improve the current system.  The WIA provides:

  “The purpose of this subchapter is to provide workforce investment activities, through statewide and local workforce investment systems, that increase the employment, retention, and earnings of participants, and increase occupational skill attainment by participants, and, as a result, improve the quality of the workforce, reduce welfare dependency, and enhance the productivity and competitiveness of the Nation.”

Under the WIA, the Governor must designate local workforce investment areas.
  In each workforce investment area, the state will establish both state and local workforce investment boards (“WIBs”).  The state WIB will help the Governor develop a five-year strategic plan.
  Local WIBs, in partnership with local elected officials, will plan and oversee the local job training system.  In addition, local WIBs will designate local program operators, identify eligible providers of training services, monitor system performance, negotiate local performance measures, and develop an employment statistics program.
  Like PICs, WIBs will be primarily composed of business interests.

You are currently the chair of the Private Industry Council of San Francisco.  The city’s mayor has appointed the Private Industry Council of San Francisco to be the Work Investment Board of San Francisco, pending certification by the Governor.

ANALYSIS
Conflict of Interest Code
 The Act prohibits public officials from making, participating in making or in any way attempting to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  A “public official” includes every member, officer, employee or consultant of a state or local governmental agency.  (Section 82048.)  

To ensure that public officials comply with the prohibition, every state and local governmental agency must adopt a conflict of interest code.  (Section 87300.)  A conflict of interest code enumerates the positions within the agency that make or participate in the making of governmental decisions that may foreseeably have a material effect on any financial interest.  (Section 87302.)

The Siegel Test
You would like to know whether local WIBs are “local governmental agencies” and are thus required to adopt a conflict of interest code under the Act.  (Section 82041.)  Local WIBs are primarily composed of business interests.  The Commission has devised four factors to determine if a seemingly private entity qualifies as a “local government agency.”  (In re Siegel (1977) 3 FPPC Ops. 62.)  These factors are:

1.  Whether the impetus for formation of the entity originated with a government agency; 

2.  Whether a governmental agency substantially funds the entity; 

3.  Whether the principal purpose of the entity is to provide services or undertake     obligations that public agencies traditionally perform; and 

4.  Whether other statutory provisions treat the entity as a public entity.

Local WIBs appear to meet all of the four criteria set forth above.  First, the impetus for formation of the entities originated with a government agency.  In general, an entity meets the first factor when it is created by a statute or ordinance.  Here, local WIBs will be created under a federal law, rather than a state or local law.  But the federal law is not self-executing.  To receive funding, each state must establish the governing structure that will carry out the federal law.  Specifically, the Governor will designate the areas that local WIBs will serve, and local elected officials will appoint the members who will sit on the local WIBs.  Since local elected officials will be integrally involved in the formation of the local WIBs, these entities meet the first factor.

Second, WIBs will receive all of their funding from federal grants.  We have previously advised that if an entity receives most of its funding from federal monies, it meets the second factor.  (Prestidge Advice Letter, No. A-95-323.)  Therefore, local WIBs meet the second factor.

Third, the purpose of a local WIB is to develop and oversee job training programs at the local level.  Of course, job training is a service offered by both private and public agencies.  Nevertheless, the federal government authorized the formation of local WIBs to do more than just provide job training.  Local WIBs are part of a national program designed to “improve the quality of the workforce, reduce welfare dependency, and enhance the productivity and competitiveness of the Nation.”  These are obligations that public agencies have traditionally performed.  As such, local WIBs meet the third factor.

Fourth, the WIA treats local WIBs as government agencies.  Local elected officials appoint the members of local WIBs.  The Governor must certify local WIBs every two years.  Local WIBs must work with local elected officials to develop local plans, which they then submit to the Governor.  A local WIB’s budget is subject to approval by local elected officials.  In summary, local WIBs carry out their statutory functions in partnership with, or subject to approval by, government agencies.
  Thus, local WIBs meet the fourth Siegel factor.

Accordingly, the Work Investment Board of San Francisco meets all of the criteria of a local governmental agency under the Siegel test, and therefore must adopt a conflict of interest code.  In addition, as public officials, the members of the WIB are subject to the Act’s conflict-of-interest prohibition.  (Section 87100.)

Business Position
An agency’s conflict of interest code specifies the economic interests that an employee designated in the code must disclose on his or her statements of economic interests.  (Section 87302.)  These economic interests include investments, business positions, interests in real property, and sources of income.  (Id.)  Ideally, an agency’s conflict of interest code should only require disclosure of an economic interest if any decision made by the designated employee may foreseeably have a material effect on the economic interest.  (Id.)

You would like to know whether the term “business position” includes a position held in a nonprofit corporation.  The term “business position” refers to a business entity in which the designated employee is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87209; Regulation 18730(b)(7)(D).)  A “business entity” means any organization or enterprise operated for profit.  (Section 82005.)  Since a nonprofit organization is not an organization operated for profit, the term “business position” does not include a position held with a nonprofit organization.

Nevertheless, if a designated employee receives $250 in income from a nonprofit organization, the agency’s conflict of interest code may require that employee to disclose the income on his or her statement of economic interests.  In addition, that employee may not participate in any decision in which it is reasonably foreseeable that the decision will have a material financial effect on the nonprofit organization.  (Section 87100, 87103(c).)

If you have other questions regarding this matter, please contact me at (916) 322-5660.






Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Pub.L. No. 97-300 (codified in part at 29 U.S.C.A. § 1501 et seq.).


�  29 U.S.C.A. § 1513.


�  29 U.S.C.A. § 1512.


�  Memorandum to Private Industry Councils from the Legal Division of the Fair Political Practices Commission, April 22, 1986; see also 65 Ops. Cal. Atty. Gen. 41 (1982) (advising that the members of the public industry councils created under the federal Comprehensive Employment and Training Act were “public officials” for purposes of the Act).


�  Pub. L. No. 105-22, 112 Stat. 982 (codified in part at 29 U.S.C.A. § 2801 et seq.).


�  29 U.S.C.A. § 2811.


�  29 U.S.C.A. § 2831.


�  29 U.S.C.A. § 2821.


�  29 U.S.C.A. § 2832.


�  See generally 29 U.S.C.A. § 2832.





