March 23, 2000

Phillip H. Romney

City Attorney

City of Santa Paula

970 Ventura Street

Post Office Box 569

Santa Paula, California  93061

 Re:  Your Request for Advice

         Our File No. A-99-292
Dear Mr. Romney:

This letter is in response to your request for advice on behalf of Councilmembers 

Donald Johnson and James Garfield regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Both councilmembers were defendants in the lawsuit John Stockdill v. Donald Johnson, with different causes of action brought against each of them and also against the City of Santa Paula. 

During our telephone conversation on February 3, 2000, you informed me that the lawsuit regarding Mr. Garfield has been settled.  In addition, on March 9, 2000, you advised me that neither councilmember participated in nor voted on the issues of scope of duty or whether the city would provide a defense for them.  Please be advised that we can only advise prospectively and cannot render advice relating to past conduct (Regulation 18329 (b)(8)(A)).  Therefore, we will only answer questions of a prospective nature pertaining to the councilmembers.

QUESTIONS
1.  May Councilmember Garfield participate in decisions regarding whether he should be indemnified for general or special damages and payment of attorneys’ fees arising out of his defense?

2.  May Councilmember Johnson participate in decisions regarding settlement of the lawsuit against him and whether he should be indemnified for general or special damages and payment of attorneys’ fees arising out of his defense?

CONCLUSIONS
1.  Councilmember Garfield may participate in decisions regarding whether he will be indemnified for general or special damages and payment of attorneys’ fees for his defense.

2.  Councilmember Johnson may participate in decisions regarding settlement of the case, whether he will be indemnified for general or special damages and payment of attorneys’ fees for his defense.

FACTS
Donald Johnson and James Garfield are both members of the city council for the City of Santa Paula (the “city”).

In the lawsuit John Stockdill v. Donald Johnson, Councilmember Johnson was sued for allegedly violating Government Code Section 1090.  A separate cause of action alleged that  Councilmember Garfield violated Government Code Section 87100 et seq., when he participated in and voted on various land use decisions.  Mr. Johnson’s case is on appeal; Mr. Garfield’s case has been settled.

Counsel was retained by the city to defend both councilmembers in the lawsuits pursuant to Government Code Section 995, which requires the city to provide its councilmembers with a defense upon request, subject to certain exceptions.  Both councilmembers made that request and a defense was provided under separate reservation of rights agreements.  However, you informed me that neither councilmember participated in nor voted on the issue of whether they were acting within the scope of their official duties and whether the city would provide them with a defense. Attorneys’ fees have been billed in excess of $10,000 for each councilmember.  Separate counsel was secured to represent the city.

No punitive damages have been sought in either case, nor has any intentional, knowing or malicious act been ascribed to the conduct of either councilmember.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Public officials have a disqualifying conflict of interest if the governmental decision has a reasonably foreseeable and material financial effect on a financial interest which is distinguishable from the effect on the public generally.  (Regulation 18700(a).)  The Commission has adopted an eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  Because of specific regulatory exceptions regarding the city’s provision of a defense and payment of expenses, evaluation of this situation does not require the entire eight-step analysis.

1.  Public Official

As city councilmembers, both Mr. Johnson and Mr. Garfield are public officials.

(Section 82048.)

2.  Making, participating in making or using official position to influence governmental decisions    

The next issue is whether the councilmembers may make, participate in making or influence the city council decisions about the litigation.  (Section 87100.)   Some specific exceptions exist under Regulation 18702.4 whereby the Commission has determined that public officials are allowed to make, participate in making and influence decisions affecting their own compensation and the terms and conditions of their own employment or contract.  (Regulation 18702.4(a)(3) and (b)(3); Schectman Advice Letter, No. A-87-226.) 

Regulation 18702.4(a)(3) provides that a public official does not make or participate in making a governmental decision if the action relates to the official’s “compensation or the terms or conditions of their employment or contract.”  Similarly, Regulation 18702.4(b)(3) provides that a public official is not influencing a governmental decision where the official “negotiates his or her compensation or the terms or conditions of his or her employment or contract.”  If the public official is not making, participating in making or using his or her official position to influence a governmental decision, he or she does not have a conflict of interest under the Act.  (Regulation 18700(b)(2).)

Accordingly, these two exceptions have formed the basis of our advice about decisions regarding litigation in which public officials are named as individual defendants.
  In certain circumstances, a defense and indemnification are part of the “terms and conditions” of public office or employment.  (Schectman, supra; Smith, supra.)  Therefore, a public official who takes part in such decisions about himself or herself is not disqualified from “making,” “participating in making” or “influencing” governmental decisions because of the regulatory exceptions.  

Thus, Councilmembers Johnson and Garfield may participate in decisions about whether they will be indemnified for general or special damages and payment of attorneys’ fees for their defense, because the city/agency is obligated to provide such if they were acting within the scope of their employment or office.  Therefore, a conflict of interest will not result from the public officials’ participation in these decisions.  However, the exception does not apply to decisions concerning punitive damages.  (Smith, supra; Section 825(a).)  In addition, Councilmember Johnson may participate in decisions regarding settlement of the case against him.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division

LM:JS:tls

Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  See Cronin Advice Letter, No. A-97-579; Schectman, supra; Smith Advice Letter, No. A-87-305;  Skolnik Advice Letter, No. I-91-240, superseded in part, copies enclosed.   





