February 7, 2000

Bryan C. LeRoy

Burke, Williams & Sorensen, LLP

18301 Von Karman Avenue, Suite 1050

Irvine, California  92612-1009

 Re:  Your Request for Advice

         Our File No. A-99-301
Dear Mr. LeRoy:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Mayor Herzog and Parks and Recreation Commissioner Steve Manning participate in decisions about the plan for the Regency/Normandale park sites and the possible closure of Regency Lane which bisects the two parks, considering that they own residences located approximately 500 and 1,500 feet from the parks, respectively? 


CONCLUSION
Mayor Herzog and Commissioner Manning may participate in decisions about the plan for the Regency/Normandale park sites and the possible closure of Regency Lane unless it is reasonably foreseeable that the decisions would affect the fair market value of their personal residences by $10,000 or more.  You have obtained the opinion of an independent real estate appraiser which considers the factors in regulation 18705.2(b)(4), and concludes that the decisions would have no or a nominal financial impact on the value of Mayor Herzog and Commissioner Manning’s residences, respectively.  The officials can rely on these opinions in  good faith in making the ultimate determination as to the financial impact of the park redesign and street closure on their residences.  

FACTS
The Parks and Recreation Commission and the city council of the City of Lake Forest will be considering several options regarding the planned development of Regency/Normandale park.  What are currently two large parks, adjacent to each other, but separated by Regency Lane, are being updated and replanned with new soccer and baseball fields, a skate park, facilities and parking lots.  The City of Lake Forest has entered into a contract with RJM Design to prepare a master development plan for the Regency/Normandale park sites.  The study area includes the Regency park site to the southwest of Regency Lane near Osterman Road and the Normandale park immediately to the northeast.  

An important element of the park-planning process is the consideration of Regency Lane, which currently bisects the Regency and Normandale park sites.  The closure of Regency Lane would allow a comprehensive design of the park sites to include larger and more numerous recreational activities and would help to avoid potential public safety hazards.  California law implies a separate feasibility analysis for the closure and a finding that the road is no longer necessary.  Therefore, part of the park-planning process includes a traffic analysis to determine patterns of traffic along Regency Lane and surrounding streets.  The city council and the Parks and Recreation Commission will be considering the closure of Regency Lane separately and as part of the park-planning process.

You enclosed copies of two conceptual design alternatives for the park created by RJM.  Consensus Plan No. 1 plans for development of four ball fields, two soccer fields, an amphitheater, a skatepark, three tot lots, and restrooms.  Parking lots are also provided in the plan.  Consensus Plan No. 1 will require the closure of Regency Lane between the intersection of Osterman Road and a point near the intersection of Brighton Lane.  Consensus Plan No. 2 will not require the closure of Regency Lane and the parks will be planned and developed as to separate parcels with much of the same accommodations and amenities.  Due to the constraint configurations of the parks in Consensus Plan No. 2, the plan cannot accommodate as many active recreational fields.  It should be assumed that the Commission and/or the council might seek to reorient or redesign some of the activities on these park sites.  However, it is reasonable to assume that these plans include the maximum extent of active recreational uses for the site.

City of Lake Forest Mayor Peter Herzog and Recreation Commissioner Steve Manning own residences within the general vicinity of the park sites.  Mayor Herzog's residence is located on Coventry Lane near the intersection of Brighton Lane and Coventry, approximately five hundred (500) feet from the nearest portion of the park.  Commissioner Manning's residence is located on Sommerset Lane near Regency and Sommerset, approximately fifteen hundred (1,500) feet from the nearest portion of the park.  You provided a map depicting the location of Mayor Herzog and Commissioner Manning’s residences in relation to the park sites.

The City of Lake Forest has enlisted the professional appraisal services of R.P. Laurain & Associates to evaluate the potential financial impacts on the two residences, if any.  You also enclosed the evaluation by Ronald Laurain, ASA, SRPA, identifying the potential financial impacts on the residences of Mayor Herzog and Commissioner Manning.  Considering that both residences are within the band between 300 feet and 2,500 feet from the park sites, Mr. Laurain has concluded that the thresholds of materiality will not be reached. 


ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

1.  Public Official.  
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  Mr. Peter Herzog, the Mayor of the City of Lake Forest, and Mr. Steve Manning, the Parks and Recreation Commissioner, are both “public officials,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to them.   

2.  The Act’s conflict-of-interest rules apply to this decision.  
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  

The governmental decisions in this case, are the options being considered by the Parks and Recreation Commission and the city council regarding the planned development of the Regency/Normandale park.  The Parks and Recreation Commission and the city council will make decisions concerning the master development plan for the Regency/Normandale park sites,  and will also consider whether to close Regency Lane, the street that bisects the two park sites.

3.  Identifying economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

The economic interests involved in this case are Mayor Herzog’s real property interest in his home located on Coventry Lane, and Commissioner Manning’s real property interest in his home located on Sommerset Lane.  (Section 87103(b); Regulation 18703.2.)      

4.  Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  
Once it has been determined that a public official has an economic interest in certain real property, the next step in the analysis is determining the degree to which the real property is involved in the governmental decision in question.  (Regulation 18700(b)(4).)  This step is important because different criteria for evaluating the materiality of the financial effect on the real property apply depending upon whether the real property is directly or indirectly involved in the governmental decision.  

The Commission’s regulations provide that real property is directly involved in a governmental decision under the following circumstances:  

“The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”  (Regulation 18704.2(a)(1)-(4).) 

Under the Commission’s regulations, real property which is not considered directly involved under the rules stated above is considered indirectly involved for purposes of determining the applicable materiality standards.  (Regulation 18704.2(b).)  Mayor Herzog and Commissioner Manning’s residences are indirectly involved in the park planning and road closure decisions.    

5.  Deciding which materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.  
You state that Mayor Herzog’s home on Coventry Lane is located approximately 500 feet from the nearest portion of the park, and that Commissioner Manning’s residence on Sommerset Lane is approximately 1,500 feet from the nearest portion of the park.  Both official’s residences fall in the category of between 300 and 2,500 feet from property that is the subject of the decision.  Regulation 18705.2(b)(1)(C) provides the applicable materiality standard:

   “(1)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

 
* * *

   (C)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

   (i)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

   (ii)  Will affect the rental value of the property by $1,000 or more per 12 month period.”

Thus, Mayor Herzog and/or Commissioner Manning must disqualify themselves from decisions concerning the development of Regency/Normandale park and the Regency Lane closure, if it is reasonably foreseeable that these decisions would affect the fair market value of their personal residence by $10,000 or more.
  In determining whether decisions about the development of the park and the Regency Lane closure will affect the fair market value of their residence by $10,000 or more, the factors Mayor Herzog and Commissioner Manning must consider, include, but are not limited to:  

   “(A)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in

use in relationship to the property in which the official has an interest;

   (B)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

   (C)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18705.2(b)(4).)  

6.  Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  
The sixth, and usually most important step, in deciding whether you have a conflict of interest is using the materiality standards (from step 5, above) to decide if a material financial effect on one or more of your economic interests is reasonably foreseeable as a result of the decision.  (Regulation 18706.)  


As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

When an official’s property falls within the 300 to 2,500 feet zone set forth in regulation 18705.2(b)(1)(C), sometimes the official will obtain the opinion of a real estate appraiser to assist the official in determining whether the decision in question would have a $10,000 effect on the fair market value of the official’s property.  In this case, the City of Lake Forest enlisted the professional appraisal services of R.P. Laurain & Associates to evaluate the potential financial impacts on Mayor Herzog and Commissioner Mannings’ residences, if any.  You enclosed a copy of the opinions prepared by R.P. Laurain & Associates for Mayor Herzog and Commissioner Manning. 

With respect to Mayor Herzog’s property, the opinion observed that “[t]he character of development in the immediate neighborhood of the Herzog property will remain unchanged, along with the existing level of privacy, desirability as a residential neighborhood, intensity of use, noise levels, and volume of vehicular traffic within the immediate neighborhood.”  The opinion considered views, property access, and traffic patterns.  The opinion concluded that a decision on the two alternate plans for development of the Regency/Normandale park, as presented to the appraiser, would not have a monetary impact on the market value or rental value of the residence property of Mayor Herzog.  

Similarly, with respect to Commissioner Manning’s property, the opinion observed that “[t]he character of development in the immediate neighborhood of the Manning property will remain unchanged, along with the existing level of privacy, desirability as a residential neighborhood, intensity of use, noise levels, and volume of vehicular traffic on Sommerset Lane within the immediate neighborhood.”  The opinion considered possible additional traffic on Normandale Drive if the park plan calling for the closure of Regency Lane is approved, but stated that the value impact on residential properties backing Normandale Drive as 

Mr. Manning’s does, would be nominal.  The opinion concluded that a decision on the two alternate plans for development of the Regency/Normandale park, as presented to the appraiser, would have a nominal, if any, monetary impact on the market value or rental value of the residence property of Commissioner Manning.             

We have advised on numerous occasions in the past that an appraisal conducted by a disinterested and otherwise qualified real estate professional who considers the factors listed in regulation 18705.2(b)(4), will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official’s property.  (See, e.g., Seligmann Advice Letter, No. A-97-561; Bennetts Advice Letter, No. A-97-374; Confer Advice Letter, No. A-94-345.)  The opinions that you enclosed consider the factors listed in regulation 18705.2(b)(4).  

Because Commission staff does not act as a finder of fact
 and because we have no expertise in real estate matters, however, we do not evaluate the accuracy of opinions prepared by real estate appraisers.  Thus, any immunity that flows from submitting an appraisal is only applicable to the extent that the underlying facts are accurate.  In deciding to participate in a decision based on an appraiser’s opinion, the official must make the ultimate factual determination that the opinion is reliable and correct.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Hyla P. Wagner

       
Senior Commission Counsel

LM:HW:klw

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Thus, a public official may not make, participate in making, or influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on his or her personal finances.  (Section 87103, this is often referred to as the “personal financial effect” rule.)  When applying the personal financial effect rule, financial effects on real property in which the public official has an ownership interest are not considered.  (Regulation 18703.5.)  Since the only apparent possible impact of the park plan and road closure decisions on Mr. Herzog or Mr. Manning’s personal finances would derive from their economic interest in their personal residences, the economic interest in the officials’ personal finances are not considered further.  (Ibid.)  


�  There is no indication that Mayor Herzog or Commissioner Manning derives rental income from his residential real property, or will derive such income in the future.  Therefore, we need not consider possible effects on the rental value of this property.  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  





