March 13, 2000

Duane E. Bennett

City Attorney, City of Oceanside

300 North Coast Highway

Oceanside, California 92054

 Re:  Your Request for Advice

         Our File No. A-99-307
Dear Mr. Bennett:

This letter is in response to your request for advice on behalf of Oceanside City Councilmember/Community Development Commissioner Colleen O’Harra regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  You are seeking reconsideration of the advice issued in the Hentschke Advice Letter, No. A-97-567.

QUESTIONS
1.  Do the business interests of Commissioner O’Harra’s spouse disqualify the commissioner from participating in any decision regarding the Manchester project?

2.  Do these same interests disqualify her from participating in any decision regarding the OliverMcMillan project? 

3.  If so, is there a one-year waiting period before the commissioner can vote in a decision regarding these projects?


CONCLUSIONS
1.  She will have a conflict of interest in the decision to approve the construction of the luxury resort hotel if:  (1) it is substantially likely that the decision will materially increase or decrease the business activity or annual gross revenue of Lee & Associates or the limited partnership; or (2) it is substantially likely that the decision will affect the fair market value of Mr. Cicoletti’s residential property by $10,000 or more, or the rental value of his property by $1,000 or more in a 12-month period.

2.  Yes.  She has a conflict of interest in the decision to approve the construction of the theater since it is substantially likely that the decision will have some financial effect on commercial property owned by Mr. Cicoletti, a source of income to her.  In addition, she may have a conflict of interest in the decision based on her economic interest in Lee & Associates or the limited partnership if it is substantially likely that the decision will materially increase or decrease the business activity of Lee & Associates or the limited partnership.

3.  The commissioner has a conflict of interest in the decision to approve OliverMcMillan project based on her economic interest in Mr. Cicoletti, a source of income to her.  The conflict will last for 12 months after she and her spouse received income from Mr. Cicoletti.  In addition, if the commissioner has a conflict of interest in a decision arising from her economic interest in Lee & Associates or the limited partnership, the conflict will last until she and her spouse no longer have an investment interest in the business, and the business has not provided any income to her or her spouse for 12 months.


FACTS
In 1997, we advised Commissioner O’Harra that she had a conflict of interest in two projects based on her economic interests arising from her spouse’s business interests.  (Hentschke Advice Letter, supra.)  The community development commission continues to make decisions regarding the two projects.

The first project is the Manchester project.  This project involves the development of a luxury resort hotel of approximately 500 rooms in twin 12-story towers, including a separate conference/ballroom facility, and accessory retail shops.  The approximate gross area of the project is 520,000 square feet (excluding underground parking and mechanical areas), or six city blocks.  The community development commission has entered an exclusive negotiating agreement for development of the Manchester project.  Negotiations are continuing and construction has not commenced.

The second project is the OliverMcMillan project, a 16-screen theater complex on two blocks with accompanying restaurant and retail space.  The project is virtually completed.  However, negotiations as to certain aspects of the project continue to occur.

Both projects are subject to discretionary governmental decisions by the city’s community development commission, including approval of land use permits, and a development and disposition agreement.

You believe that the business interests of Commissioner O’Harra’s spouse have changed.  In 1997, Mr. Larry O’Harra had a 20 percent interest in Lee & Associates Commercial Real Estate Services (“Lee & Associates”).  Now he has less than a 10 percent interest in that company.  This investment interest is worth at least $10,000.  Besides this investment interest, Mr. O’Harra is a sales agent with Lee & Associates’ Carlsbad office.  In 1997, Mr. O’Harra served as the part‑time office manager of that office.  As of July 1998, however, Mr. O’Harra is no longer in a management position.

In 1997, Mr. O’Harra received leasing commissions from a redevelopment property owner and continues to do so.  Within the last 12 months, he has received $6,580 in commission income from Richard Cicoletti.  Mr. Cicoletti owns residential property between 300 and 2,500 feet from the Manchester project, and commercial property within 300 feet of the OliverMcMillan project.  Mr. Cicoletti paid Mr. O’Harra his final commission in October 1999.

Mr. O’Harra is also a limited partner in Lee & Associates Venture Capital Partnership NSDC, a California limited partnership (the “limited partnership”).  His investment interest is worth $1,087.  The limited partnership has more than 100 limited partners.  It funded the opening of Lee & Associates’ office in Carlsbad.  It does not have ownership interest in that office, but it is entitled to split 6 percent of the gross annual income of that business.  During the last 12 months, Mr. O’Harra has received income of $508 from the limited partnership.   

This is the only income that Mr. O’Harra has received from real property related transactions in the redevelopment area within the last 12 months.  Mr. O’Harra has no other real estate listings in the redevelopment area and has no plans to secure further listings, sales or leasing transactions in the redevelopment area while Commissioner O’Harra is in office.  His last listing expired July 1999.

ANALYSIS
The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.) The Commission has developed an eight‑step approach for determining whether an individual has a disqualifying financial interest in a decision.  (Regulation 18700(b).)

1.  Definition of “Public Official”

The conflict‑of‑interest prohibition only applies to public officials.  (Section 87100.)  As a member of the Oceanside Community Development Commission, Commissioner O’Harra is a public official subject to the prohibition.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  Regulations 18702‑18702.4 define these terms.  By deliberating and voting on the approval of land use permits, and a development and disposition agreement, Commissioner O’Harra will be engaging in conduct regulated by the conflict‑of‑interest prohibition.

3.  Economic Interests
An official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 a member of his or her immediate family, or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more. 

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more. 

3.  Any source of income of $250 or more provided to the official within 12 months before the decision. 

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management. 

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(a)‑(e).)

An official has an indirect interest in any investment interest owned by his or her spouse.  (Section 87103.)  In addition, an official has a community property interest, or 50 percent interest, in the income of his or her spouse.  (Section 82030(a).)  

The commission income that a real estate agent receives from real estate sales is attributed to the following sources:  (1) the broker and brokerage business entity under whose auspices the agent works; (2) the person the agent represents in the transaction; (3) anyone who receives a finder’s or other referral fee, or who makes a referral by contractual agreement.  (Regulation 18703.3(c)(3)(C).)

You have described three economic interests:
  

a.  Lee & Associates.  The commissioner has an indirect investment interest in Lee & Associates.  (Section 87103(a).)  This investment interest is worth $1,000 or more.  In addition to this investment interest, she has a community property interest in her spouse’s commission income, which is attributable to Lee & Associates and is equal to $250 or more within the previous 12 months.  (Section 87103(c).)  Thus, Commissioner O’Harra has an economic interest in Lee & Associates as an investment interest and as a source of income.

b.  The Limited Partnership.  The commissioner has an indirect investment interest in the limited partnership.  (Section 87103(a).)  This investment interest is worth $1,000 or more.  In addition to this investment interest, she has a community property interest in any income her spouse receives from the investment interest, which is equal to $250 or more within the previous 12 months.  (Section 87103(c).)  Thus, Commissioner O’Harra has an economic interest in the limited partnership as an investment interest and as a source of income.

c.  Richard Cicoletti.  The commissioner has a community property interest in her spouse’s commission income, which is attributable to Mr. Cicoletti, and is equal to $250 or more within the previous 12 months.  (Section 87103(c); Regulation 18703.3(c).)  Therefore, Commissioner O’Harra has an economic interest in Mr. Cicoletti as a source of income.

Once a public official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on one or more of these economic interests.  This determination takes three steps.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

4.  Direct Versus Indirect Involvement
An individual or business entity is directly involved in a decision if that person or entity is a named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  An individual or business entity is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If an individual or business entity is not directly involved in the decision, it is indirectly involved for purposes of finding the applicable materiality standard.  (Regulation 18704.1(b).)

Lee & Associates, the limited partnership, and Richard Cicoletti are not named parties in, or subjects of, the Manchester or the OliverMcMillan decision.  Therefore, they are indirectly involved for purposes of finding the applicable materiality standard.

5.  Applicable Materiality Standard
a.  Business Entities
Regulation 18705.1 sets forth the materiality standards for sources of income that are business entities, and that are indirectly involved in a governmental decision.  (Regulation 18705.3(b)(1).)  The standards vary depending upon the size of the business entity. The bigger the business entity, the greater the monetary impact must be for the effect to be material.

Presumably, Lee & Associates and the limited partnership are small business entities as described in Regulation 18705.1(b)(7).
  Under that regulation, the effect of a decision is material if it will result in an increase or decrease in each entity’s:  

1.  Gross revenues by $10,000 or more in a fiscal year; 

2.  Incurred or avoided expenses by $2,500 in a fiscal year; or 

3.  Value of assets or liabilities by $10,000 or more.  (Regulation 18705.1(b)(7).)

b.  Richard Cicoletti
 Mr. Cicoletti, a source of income to Commissioner O’Harra, owns property between 300 and 2,500 feet of the Manchester project, and within 300 feet of the OliverMcMillan project.  The effect of a governmental decision is material as to an individual indirectly who is indirectly involved in a decision if the decision will affect:  (1) the individual’s income, investments, assets or liabilities by $1,000 or more, or (2) his or her real property interest as described in Regulation 18705.2.  (Regulation 18705.3(b)(3).)  

Regulation 18705.2 sets forth the materiality standards that apply to economic interests in real property.  Under that regulation, the effect of a decision on real property is material if:  

1.  The real property is within 300 feet of the project, unless it can be shown there will be no financial effect whatsoever.  (Regulation 18705.2(b)(1)(A).)  Under this materiality standard, any reasonably foreseeable effect of the decision, even a one penny effect, is deemed to be material.

2.  The real property is between 300 and 2,500 feet of the project, and it is reasonably foreseeable that the decision will affect:  (1) the fair market value of the property by $10,000 or more, or (2) the rental value of the property by $1,000 or more per 12-month period.  (Regulation 18705.2(b)(1)(C).)

6.  Foreseeability
Once a public official finds the materiality standard applicable to his or her economic interest, he or she must decide whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  (Regulation 18700(b)(6).)  An effect is considered reasonably foreseeable if at the time a governmental decision is made there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

a.  Business Entities
Applying the steps above, the essential inquiry is whether it is substantially likely that either the Manchester project or the OliverMcMillan project will result in an increase or decrease of Lee & Associate’s or the limited partnership’s:  (1) gross revenues by $10,000 or more in a fiscal year; (2) incurred or avoided expenses by $2,500 in a fiscal year; or (3) value of assets or liabilities by $10,000 or more.

Regarding the Manchester project, Commissioner O’Harra must determine whether it is substantially likely that the construction of the resort hotel will increase or decrease the business activity of Lee & Associates or the limited partnership, or whether it is substantially likely that a change in property values in the area as a result of the decision will increase or decrease the gross revenue of Lee & Associates or the limited partnership.  If so, and if the effect is material as described above, the commissioner will have a conflict in the decision to approve the project.

As for the OliverMcMillan project, the commissioner must determine whether it is substantially likely that a decision relating to the theater (which is virtually completed) will increase or decrease the business activity of Lee & Associates.  If so, and if the effect is material, the commissioner will have a conflict in the decision.

When a conflict of interest is based on a business entity in which a public official holds an investment interest, the conflict will last until the official divests his or her investment.  If, however, a conflict is based on a business entity that is a source of income, the conflict will last for 12 months after the official received income from the business entity.  Commissioner O’Harra has an investment interest in Lee & Associates and the limited partnership.  These business entities are also sources of income to her.  Accordingly, if she has a conflict of interest in a decision arising from her economic interest in either business entity, the conflict will last until she and her spouse no longer have an investment interest in the business, and the business has not provided any income to her or her spouse for 12 months.

b.  Richard Cicoletti

The commissioner’s economic interest in Mr. Cicoletti raises two questions.  First, is it substantially likely that the decision to approve the Manchester project will affect:  (1) the fair market value of Mr. Cicoletti’s real property by $10,000 or more, or (2) the rental value of his real property by $1,000 or more per 12-month period?  Second, is it substantially likely that a decision relating to the OliverMcMillan project will have some financial effect on Mr. Cicoletti’s real property, since it is within 300 feet of the property?

The purpose of any redevelopment plan is to promote sound development and redevelopment of blighted areas.  The anticipated result of redevelopment is an increase in property values within the project area.  The very nature of redevelopment projects has led the Commission to find that it is reasonably foreseeable that there will be some financial effect on real property values and business interests located within or near project areas.  (In re Oglesby (1975) 1 FPPC Ops. 71; Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983.)

Since the Manchester project is a redevelopment project, we find that it is substantially likely that the decision to approve the project will have some financial effect on Mr. Cicoletti’s residential property.  If this financial effect is material, as described above, Commissioner O’Harra will have a conflict of interest in the decision.

Similarly, we find that it is substantially likely that the decision to approve the OliverMcMillan project will have some financial effect on Mr. Cicoletti’s commercial property.  Under the applicable materiality standard, some financial effect is material.  (Regulation 18705.2(b)(1)(A).)  Therefore, Commissioner O’Harra has a conflict of interest in the decision.  Since her conflict is based on her economic interest in a source of income the conflict will last for 12 months after the commissioner and her spouse received income from Mr. Cicoletti.

7.  Public Generally Exception
An official who otherwise has a conflict in a decision may still participate in the decision if the “public generally” exception applies.  (Section 87103.)  For this exception to apply, the decision must affect the official’s economic interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  

For decisions that affect a business entity, such as Lee & Associates and the limited partnership, a “significant segment” of the public is 50 percent of all businesses in the jurisdiction or the district the official represents.  (Regulation 18707(b)(1)(B).)  If Commissioner O’Harra has a conflict in a decision based on her economic interest in Lee & Associates or the limited partnership, she may only participate in the decision if it will affect 50 percent of all the businesses in her district in “substantially the same manner,” and she has no other economic interest that will be affected by the decision.

For decisions that affect an individual, such as Mr. Cicoletti, a “significant segment” of the public may include:  (1) 10 percent or more of the population of the commissioner’s jurisdiction; (2) 10 percent or more of all property owners, homeowners or households in the commissioner’s jurisdiction; or (3) 5,000 individual residents in the commissioner’s jurisdiction.  If Commissioner O’Harra has a conflict in a decision based on her economic interest in 

Mr. Cicoletti, she may only participate in the decision if it will affect a significant segment in “substantially the same manner,” and she has no other economic interest that will be affected by the decision.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division

LM:JB:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  A decision will have a financial effect “on the official” if the decision affects his or her personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Regulation 18703.5.)  It does not appear from your facts that the decisions will have a personal financial effect on the commissioner. 


�  These economic interests appear to be the same economic interests Commissioner O’Harra had in the Hentschke letter.  Therefore, there does not appear to be a significant change in circumstances.


�  Since the commissioner has an economic interest in Lee & Associates, it will make no difference, for conflict of interest purposes, if Mr. O’Harra ceases to sell or list property in the redevelopment area as long as Lee & Associates continues to do so.


�  Regulation 18705.1(b)(7) business entities are entities that are not listed on the Pacific Stock Exchange or the Eligible Securities List maintained by the Department of Corporations, and that do not meet the qualifications to be listed on the NASDAQ Stock Exchange.  (Regulation 18705.1(b).)


�  In contrast, the relevant question is not:  Is it substantially likely that the decision will have a material financial effect on Mr. O’Harra’s investment interest in Lee & Associates or the limited partnership?  Under the conflicts statutes, the business entity, not the investment itself, is the economic interest that may give rise to a conflict.  (Section 87103(a).)





