January 6, 2000

Diane Norman

Chairman

Glendora Planning Commission

445 N. Valencia Street

Glendora, California  91741

 Re:  Your Request for Advice

         Our File No. A-99-308
Dear Ms. Norman:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in decisions concerning a project to build approximately 150 homes on 200 acres located near the Glendora Country Club, when your husband is an equity member of the country club?

CONCLUSION
Your husband’s equity membership in the Glendora Country Club, a nonprofit entity, constitutes an asset of your immediate family.  You may participate in planning commission decisions about a project to build 150 new homes located on property near the Glendora Country Club, if the decisions do not affect the value of the equity membership in the club by $250, up or down, in a 12-month period.    

FACTS
You are the Chairman of the Glendora Planning Commission.  A project to build approximately 150 single family homes on 200 acres in the hillsides is coming up before the planning commission.  

In connection with the project, the planning commission will make recommendations to the city council on the following types of issues:  1) general plan amendment from open space very low density, to low density; 2) zone change from rural hillside residential to specific plan; and 3) proposed specific plan.  Items the planning commission will consider in the proposed specific plan are landscaping, ingress/egress, grading, infrastructure, tree relocation and replacement, and development standards as guides for future pad development.

The Glendora Country Club is within 300 feet of the project.  Your husband has been an equity member of the country club since 1981.  The country club consists of 113 acres, of which the clubhouse and half of the golf course lies south of the property on which the new homes will be built, with a residential street and some single family residences between the two.  

The country club by-laws limit equity memberships to 500.  There are at present 83 additional memberships in the following categories:  social, corporate, surviving spouse, special senior and junior memberships.  These are not equity memberships and have no voting privileges.  Some have no golf privileges or limited golf privileges.  The present assessed valuation of the country club land and its improvements is $3,674,093.  The property was reassessed five years ago upon completion of clubhouse renovations.

ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).) 

1.  Public official.

The Act’s conflict-of-interest provisions apply to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As Chairman of the Glendora Planning Commission, you are a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict of interest rules apply to you.  

2.  The Act’s conflict-of-interest rules apply to these decisions.  
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)   The decisions involved in this case are the Glendora Planning Commission’s decisions relating to the project on the general plan amendment, zone change and proposed specific plan. 

3.  Identifying economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

There is a long line of FPPC advice letters concerning country club memberships and conflicts of interest for public officials.  If the country club is a business entity and the public official’s equity membership (exceeding $1,000) can be sold for a profit or loss, we have advised that the public official’s equity interest in the country club is an investment interest.  (Strauss Advice Letter, No. I-90-654; Hentschke Advice Letter, No. I-91-445; Greenwell Advice Letter, No. A-97-543.)  In contrast, if the country club is a nonprofit entity, we have advised that a public official’s equity interest in the country club constitutes an asset of the public official for disqualification purposes.  (Vickers Advice Letter, No. I-89-575; Martyn Advice Letter, No. A-97-378.)      

The Cook Advice Letter, No. I-91-468, is directly on point.  In Cook, we advised three planning commissioners and a council member that their membership in the Glendora Country Club, a nonprofit corporation, did not constitute an interest in real property that could give rise to a conflict of interest for them.  However, we advised that club membership constituted an asset of theirs.  The Cook letter states:  

   “You have requested our advice to determine whether membership in the Glendora Country Club constitutes an interest in real property for purposes of the Act.  You have advised me that the club itself, a nonprofit organization, holds title to the land.  Moreover, the value of the membership is not related to increases or decreases in the assets of the club or the value of the land upon which it is located.  Based upon these facts, we conclude that the public officials on whose behalf you request our advice do not have an interest in real property by virtue of their membership in the club.  

   However, their membership in the club, which is transferable for its fair market value, is an asset.  [Citation omitted.]  Accordingly, these public officials must disqualify themselves from participating in governmental decisions regarding the lot which is situated immediately adjacent to the club if it is reasonably foreseeable that the decisions will have a material financial effect, distinguishable from the effect on the public generally, on the value of the membership which constitutes an asset.”  
Similarly, you do not have an interest in real property due to your husband’s equity membership in the Glendora Country Club, but you do have a personal asset.  Under the “personal financial effects” rule, a public official has an economic interest in his or personal finances (Section 87103), which are defined to include his or her expenses, income, assets, and liabilities, as well as those of his or her immediate family.  (Regulation 18703.5.)  Thus, a public official may not make, participate in making, or influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on his or her personal finances.

4.    Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.  
The fourth step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at-issue.  (Regulation 18700(b)(4).)
 Under regulation 18704.5, a “public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any personal financial effect on him or her or his or her immediate family.”  

5.  Deciding which materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.  

Regulation 18705.5 sets forth the materiality standard for personal financial effect: “A reasonably foreseeable personal financial effect is material if it is at least $250 in any 12-month period.” 

6.  Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  
You must disqualify yourself from participating in a planning commission decision about the project if it is reasonably foreseeable that the decision will have a financial effect on the value of your husband’s equity membership of $250, up or down, in any 12-month period.  Potential changes in both the resale value of the club membership and the monthly dues determine whether the standard is met.  Whether this standard is met must be determined by you.  FPPC staff can point you to the right standard under the Act and regulations, but the Commission does not act as the finder of fact when it renders advice.  (In re Oblesby (1975) 1 FPPC Ops. 71, 77.)  

As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

7.  The “public generally exception” does not apply.
Even if a material financial effect on one or more of a public official’s economic interests is reasonably foreseeable, he or she still may not be disqualified if the financial effect of the  governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally.”  (Section 87103; Regulations 18700(b)(7), 18707(a).)  Generally, the reasonably foreseeable material financial effect on a public official’s economic interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” it will affect the public official’s economic interest.  (Regulation 18707(b)(1),(2).)  A “significant segment” may be comprised of 10 percent or more of the population in the jurisdiction of the official's agency.  (Regulation 18707(b)(1)(A)(i).)  

You have advised us that there is a maximum of 500 equity members of the Glendora Country Club.  The total population of the City of Glendora is approximately 50,000.  Thus, members of the club constitute approximately one percent of the total population of the city.  Such a small percentage is insufficient for the “public generally” exception to apply.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Hyla P. Wagner

       
Senior Commission Counsel
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)





